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Court of Appeals of the District of Columbia 


No. 2998. 

The District of Columbia, Appellant, 

vs. 

Laura May Burke, Adm’x, &c. 


a Supreme Court of the District of Columbia. 

At Law. No. 55026. 

Laura May Burke, Administratrix of the Estate of Walter L. 

Burke. Deceased, Plaintiff, 
vs. 

The District of Columbia, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had. in the above-entitled cause, to wit : 

1 Declaration. 

Filed September 17, 1912. 

In the Supreme Court of the District of Columbia. 

Law. No. 55026. 

• 

Laura May Burke, Administratrix of the Estate of Walter L. 

Burke, Deceased, 
vs. 

The District of Columbia. 

The plaintiff. Laura May Burke, Administratrix of the estate of 
Walter L. Burke, deceased, duly appointed such hv the Supreme 
Court of the District of Columbia, holding the Probate Court, and 
who now brings here her letters of administration in that behalf, 
sues the defendant, the District of Columbia, a municipal corpora¬ 
tion, having in charge the streets, avenues and other public high¬ 
ways of said District for that on to wit the 12th day of June, A. D., 
19i2, and for a long time prior thereto there was and still is a cer¬ 
tain common and public highway or street in the County of Wash- 

1—2998a 


0 

mm 


THE DISTRICT OP' COLUMBIA VS. 


ington in said District known as Twelfth Street East, which was 
and is used as such by the inhabitants and residents of said 
District for passing and repassing on and over the same; and for 
that the defendant the District of Columbia well knowing the prem¬ 
ises was hound to keep said highway or street in such condition as 
that the same might and should be safe for the passage of such per¬ 
sons on, over and across the same; that nevertheless on to wit the 
day and year aforesaid, and for a long time prior thereto, to wit, 
for the period of sixty days the said highway or street was 
2 out of repair and in a dangerous and unsafe condition by 
reason of the negligence and default of the defendant the 
District of Columbia, of all of which the said defendant had notice 


in this that across said highwav or street, in the Countv aforesaid, 
letween Franklin Street and Girard Street in the immediate vicinity 
of two new houses known as and numbered 281.") and 2817 Twelfth 
Street Northeast, there was a certain dangerous depression of the 
width of to wit two feet nine inches and the depth of to wit two and 
one-half inches caused by a sink in the surface of a trench which had 
been, prior to the date aforesaid, opened across said highway or 
street, and by reason of the negligent and wrongful failure of the 
defendant to repair said street by filling up said depression and make 
the said Twelfth Street at the point aforesaid safe for the passage 
over the same of persons using said street, as it was its duty to do, 
although the defendant had notice of the existence of said depression 
and the dangerous condition of said Twelfth Street at the point 
aforesaid, the said defendant nevertheless not. performing and re¬ 
garding its duty in the premises wrongfully and negligently per¬ 
mitted and allowed said street or highway to he and remain in a 
dangerous and unsafe condition and out of repair as aforesaid by 
means and in consequence of which the plaintiff’s intestate then and 
there on the day and year aforesaid, while being driven along and 
over said street in an automobile at the place aforesaid and while he, 
the said intestate was exercising due care and caution, was by reason 
of said automobile striking said depression, thrown from said auto¬ 
mobile and so injured that on the next day thereafter, as a 
3 result of said injury he died, which said injury and death 
of plaintiff's intestate was due to the negligence and default 
of the defendant as aforesaid, and the plaintiff says that said intestate 
left surviving him the plaintiff who is the widow of said intestate, 
and, as his next of kin. two minor children who have suffered great 
damage and who will continue to suffer great damage in the future 
by reason of the death of plaintiff’s intestate as aforesaid. 

Whereupon the plaintiff says that by reason of the premises a 
cause of action has accrued to her as administratrix as aforesaid, as 
by the statute in such case provided, for the l>enefit of herself as 
such widow, as aforesaid, and said next of kin. Therefore she 
brings this suit and claims damage in the sum of Ten Thousand 
Dollars ($10,000) besides costs of suit. 

MTLLAN k SMITH. 
EDWARD IT. BURKE, 

Att’ys for Plaintiff. 
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Plea. 

Filed October 10, 1912. 

******* 

Now comes the defendant, and for plea to the declaration filed 
herein, and each count thereof, says it is not guilty in manner 
and form as alleged in said declaration. 

E. H. THOMAS, 

F. H. S., 

Attorney for Defendant. 

4 Joinder of Issue. 

Filed October 10, 1912. 

******* 

The plaintiff joins issue on the defendant’s plea filed herein. 

MILLAN & SMITH, 
Attorneys for Plaintiff. 

M emorandum. 

April 4, 1916.—Verdict for Plaintiff for $9,000.00. 


Supreme Court of the District of Columbia. 

Friday, May 26, 1916. 

Session resumed pursuant to adjournment, Mr. Justice Gould 
presiding. 

******* 

Upon consideration of the motion of defendant filed herein by its 
Attorneys, for a new trial, it is ordered that said motion be, and the 
same is hereby overruled, and judgment on verdict is ordered. 

Wherefore, it is considered that the plaintiff herein recover of 
the defendant the sum of Nine thousand dollars ($9,000.00), with 
interest thereon from this date, being the money payable by 
5 said defendant to plaintiff by reason of the premises, together 
with the costs of suit, to be taxed by the Clerk, and have exe¬ 
cution thereof. 

From the foregoing judgment, the defendant by its Attorneys, in 
open Court, notes an appeal to the Court of Appeals of the District 
of Columbia. 

Memorandum. 

July 12, 1916.—Bill of Exceptions submitted. 

Time to settle Bill of Exceptions and to file Transcript of Record 
extended to, and including, the first day of September, 1916. 
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Supreme Court of the District of Columbia. 

Monday, July 17th, 1916. 

Session resumed pursuant to adjournment, Hon. Ashley M. 
Gould, Justice presiding. 

* * * * * * - * 

The Court having this day signed the Bill of Exceptions hereto¬ 
fore submitted herein, as of the time of the noting thereof at the 
trial of this cause, now hereby orders the same of record nunc pro 
tunc. 

6 Assignments of Error. 

Filed July 20, 1916. 

******* 

Xow comes the defendant, bv its attorneys, and assigns for error 
in the al>ove entitled case, the following: 

1. Refusal of the Court to grant defendant s first prayer instruct¬ 
ing the jury to return a verdict for the defendant. 

2. Refusal of the Court to grant the third praver of defendant, to 
wit: 

“Tf the jury believe from the evidence that the alleged defect in 
the highway, or trench, which is said to have been the cause of the 
death of plaintiffs intestate, was a slight depression in the roadway, 
such as is common in outlying sections of the city, on roads of this 
kind, their verdict should be for the defendant-.” 

3. Refusal of the Court to grant the twelfth praver of defendant, 
to wit: 

“Tf the jury believe from the evidence that the driver of the auto¬ 
mobile could, with the use of ordinary care and prudence, have 
stopped the car. or slowed down sufficiently to have avoided the acci¬ 
dent, their verdict must be for the defendant.” 

4. Refusal of the Court to grant the thirteenth praver of defend¬ 
ant. to wit: 

“Tf the jury believe from the evidence that there was room on the 
west side of the road for the automobile to pass around the trench 
without striking it, and if the jury believe that a person of ordinary 
care and prudence would have gone around the end of the trench 
and not over it. their verdict should be for the defendant.” 

5. The ruling of the Court in refusing to strike out the testimony 
of Firschkorn. a witness for the plaintiff, describing the condition of 
the highway at a place other than that where the accident was sup¬ 
posed to happen. 

7 6. The ruling of the Court in permitting the witness Cook 
to testify as to the condition of the highway “in the spring 

of the year”; and in permitting the witness Coombs to testify as to 
its condition during the preceding winter. 

7. The refusal of the Court to permit Burns, a witness for the de¬ 
fendant. to describe the general method of filling trenches. 
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8. The refusal of the Court to permit a witness, White, for the de¬ 
fendant, to testify that he found nothing unusual in the condition 


of the road. 


C. H. SYME, 


F.’ H. STEPHENS, 
Attorneys for Defendant. 


Designation of Record. 
Filed July 20, 1916. 


* * * * 


* 


* * 


The Clerk, in making up 
elude the following: 

1. Pleadings. 

2. Verdict. 

3. Judgment, and appeal 

4. Bill of Exceptions. 

5. Assignments of Error. 

6. This designation. 


the record on appeal in this case, will in- 


in open court. 


C. IT. SYME, 

F. H. S., 

F. IT. STEPHENS, 
Attorneys for Defendant. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia ,, ss: 

I John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 7, 
both inclusive, to l>e a true and correct transcript of the record, ac- 
cording to directions of counsel herein filed, copy of which is made 
nart of this transcript, in cause No. 55026 at Law, wherein Laura 
May Burke, Administratrix of the estate of Walter L. Burke, de¬ 
ceased. is Plaintiff and The District of Columbia is Defendant, as the 
same remains upon the files of record in said Couit. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of VV ashington, in said District, 

this 3rd day of August, 1916. 

[Seal Supreme Court of the District of Columbia.] 

,T. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Assistant Clerk. 
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9 In the Supreme Court of the District of Columbia. 

At Law. No. 55026. 

Laura May Burke, Administratrix of the Estate of Walter L. 

Burke, Deceased, Plaintiff, 
vs. 

Tjie District of Columbia, Defendant. 

Messrs. Milan and Smith, Attorneys for the Plaintiff: 

lake notice that the hill of exceptions handed vou herewith in the 
ca> e of Laura May Burke against the District of Columbia will be 
presented to Mr. Justice Could for settlement on .July 12, 1016, at 
ten o clock a. in., or as soon thereafter as counsel can lie heard 

C. II. SYME, 

F. IL STEPHENS, 

^ „ Attorneys for Defendant. 

U. JY. 

MI LEAN & SMITH. 


10 In the Supreme Court of the District of Columbia. 

At Law. No. 55026. 

Laura May Burke, Administratrix of the Estate of Walter L. 

Burke, Deceased, Plaintiff, 
vs. 

The District of Columbia, Defendant, 

Bill of Exceptions. 

Be it remembered that on the 2d day of May, A. D. 1916, before 
the Honorable Ashley M. Gould, Justice of the Supreme Court of the 
District of Columbia, and a jury regularly empaneled, the above 
entitled cause came on to he heard on issues regularly joined be¬ 
tween plaintiff and defendant, and the plaintiff, Laura May Burke 
to maintain the issues on her part joined, being first duly sworn 
testified that she was the widow of Walter L. Burke; that Mr. Burke 
at the time of his death was an employee of the Potomac Electric 
Light Company at $2.75 per day; that he was thirty-four years old 
and that he died in Sibley Hospital on the 13th of June about eleven 
o' dock at night; that she saw him the dav before his death in an un¬ 
conscious condition and that he did not regain his consciousness at 
any time between the time she saw him and his death; that he wa«* a 
man who weighed over 190 and that a few days before his death he 
came in and told her that he was heavier than he had ever been 
before that he weighed 203 pounds; that he was in perfect health 
and was a man of sober habits and was 32 years old when he died- 
that he worked steadily and provided for his family; that he left two 
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children, aged respectively five and six, both boys, now living in 

St. Vincent’s Orphan Asylurri in Baltimore; that she is now living 

in Baltimore, too. employed as nurse for Mr. P. C. Monahan’s 

children; that before Mr. Burke died she always kept house in her 

own home. It is admitted by counsel that she is administratrix of 

*/ 

the estate of Walter L. Burke. 

11 Whereupon, further to maintain the issues on her part 
joined, the plaintiff called ^is a witness Charles Love, who 

testified that he has l>een employed by the Potomac Electric Power 
Company about thirteen or fourteen years; that he was employed 
there on the 12th day of June, 1912; that he knew Walter L. Burke 
and saw him on June 12, 1912; that he was with Burke when the 
accident occurred on 12th street, northeast, on that date; that they 
were riding in an automobile truck coming down Twelfth street; 
that they had been all around Brookland looking over the lines in the 
pursuit of their work; that he was line foreman at the time and 
Burke was trouble man; that on that occasion they were showing 
Burke where the fuse l>oxes were on each line; that they were coming 
down 12th street from Brookland on their way back to Rhode Island 
avenue; that he was sitting on the right side of the automobile, on 
the seat with Mr. Kauffman; that Burke was sitting in the rear of 
him on a tool box inside the truck which weighed about three hun¬ 
dred pounds and was about twelve inches high ; that the truck was 
about ten feet long with sides something like thirteen or fourteen 
inches; that Burke must have been facing the way the machine was 
going; that the box was cross-wise of the truck ; that there were stand¬ 
ards on the truck, two in the rear end, two right in back of the seat, 
and two in front, right in front of the machine; that Burke was 
sitting right back of him by a standard; that when they left the 
plant, Burke had his feet over the side of the wagon; that he told 
Burke he had better not put his feet over the side of the wagon; 
that he might get them caught in the chains; that he don’t know 
where his feet were then; that he was quite familiar with that ma¬ 
chine; that the dimensions of the wheels were 36 x4; that he drove 
over the trench in question and remembered hitting it; that he was 
al>out 10 or 15 feet from the trench when he first saw it and he was 
going about 14 or 15 miles an hour; that when he struck the trench 
it gave the machine a jolt; that he didn’t see Burke fall off; that 
Kauffman, sitting along side of him, called his attention to the fact 
that Burke had fallen off: that the machine stopped about 

12 sixty feet from the trench; that when they went back to find 
Burke he was fifteen or twenty feet back of the machine; that 

they were on the west side of the street going south; that the trench 
went across the street there and was about- three or four inches deep; 
that when they picked Burke up they put him right in the machine 
and took him to Sibley Hospital, and that he was unconscious all 
the way. Upon cross-examination, that they had been to Brookland 
and were coming south when the accident happened, and considering 
the direction in which) they were coming Burke was on the west 
(right hand) side of the truck; that the truck was a right hand drive 
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truck and Burke wa.s sitting on a tool box that extended cross-wise 
across the body and the witness did not know whether his feet were 
hanging over the side or not at tlie time of the accident; that when he 
first saw Burke at the time they left the plant his feet were hanging 
over the side and he warned Burke at that time about putting his* 
feet over the side. On a former trial witness testified that Burke was 
sitting right in back of the seat, on the tool box; on the right side, 
with his feet hanging over the side of the truck, talking to him over 
his shoulder. 

W itness further testified on cross-examination that Burke was sit¬ 
ting right in back of him on the box; that he testified to the facts 
as he thought at the former trial and that he testified at that time 
that his feet were hanging over; that the whole wagon was about 
ten feet long; that the l>ox was about twenty-four inches wide; that 
the box was jammed right up against the back of the wagon; that 
the box part of the truck is about six feet long, not including the 
seat—that is, it was six feet clear body back of the seat; that there 
was about four feet between the box and the end of the truck, which 
had some wire and stuff in it—but nothing to prevent a person from 
putting their feet in there if they wanted to; that the truck had a 
Buick top on it; that there were two standards in front supporting 
the truck that came down immediately in the rear of the seat, 
and two standards on the end holding the top on; that when 
he saw the ditch t?rn or fifteen feet away he slowed down 
considerably; that the sides of this depression were sloped in, as 
though worn down; that the trench was alxait three or four inches 
deep: that he did not measure it and does not know how wide it was; 
that he was going about fourteen or fifteen miles an hour and when 
lie hit the trench there was no sideways swing to the machine, it 
just bumped up; that the first thing that called his attention to the 
fact that any accident had happened was an exclamation by Mr. 
Kauffman; that he did not see Mr. Burke fall out; that Mr. Kauff¬ 
man hollered and said “My. Burke fell out.” but that be did not 
know whether he jumped off or turned around to speak and fell 
of—all he knew was that he was off: that Kauffman said Burke had 
fallen off; that lie stopped the oar about sixty feet from the trench, 
and Burke was about fifteen or twentv feet in the rear of the machine; 
which would make him about thirty-five or forty feet from the 
trench: that at the time it occurred he was driving the machine and 
Burke was talking to him over his shoulder, as wa c also the man on 
the seat with him, but he did not know the position Kauffman was in 
except that he was on his left side. Witness was then asked the 
following questions: 

“Q. In a former trial you were asked this question: ‘How far had 
the truck gone beyond this trench before Kauffman said to you that 
Burke had fallen out?’ 

“Your answer was: 'I guess he was about 45 feet away from the 
trench, and by the time T had the machine stopped I was about 40 or 
50 feet from him.’ 

“Was that your recollection then? A. I cannot hardly remember 
that now. I was not very far away from him. 
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“Q. You testified at that time according to your best recollection, 
did you not, at the former trial? A. Yes sir.” 

Whereupon witness further testified that when his attention was 
called to the accident he looked over his right shoulder and 
14 Burke was going off the west side of the track : that the top of 
the truck was about five feet from the floor; that the top was a 
canvas top, and that a man sitting on that box might have had his 
feet out nearly horizontal; that when they left the plain Burke’s legs 
were hanging over the side and at the other places they stopped they 
were that way; that he could not see whether or not he held onto a 
standard, which was at his left hand; that the box he was sitting on 
was a little below the top of the sides of the car, about an inch; that 
when he was sitting on the top of the box he was about four feet up in 
the air. Witness further testified that he did not recall a patrol box 
being on Twelfth street near Franklin street ; after the accident the 
car did not stop at Franklin street but stopped about where there was 
a vacant lot and a house ; that he could stop the car when going about 
fifteen miles an hour in about ten or fifteen feet; that he was about 
ten of fifteen feet from the hole when he first saw it and he did not 
know there was any particular danger about it; that he received 
quite a jolt but it did not throw him out. 

On redirect examination witness further testified that the box was 
right up in back of the board and the wagon was about three feet or 
three feet six inches wide, the box being all the way across; that if 
Burke had sat upon the box he would have had to sit with his back 
to the witness; that witness’s reason for being there was that he was 
going to show Burke some fuse boxes down on the lines; that Burke 
was warned at the plant because there is a chain drive which witness 
was afraid someone might get his feet caught in; that this standard 
which was behind the seat was right beside Burke and close enough 
for him to catch hold of. 

Upon recross-examination witness further testified that the chain 
about which he warned Burke is about on a line with the body, about 
an inch under and connected with the driving gear and the wheels; 
the chain is right on the side of the body, not more than enough 
below for the sprocket to clear, alxnit three inches; that the chain is 
attached to the engine and runs right back to the sprocket on 
15 the rear wheel, so that the chain is as far from the ground as 
the sprocket and works on a sprocket; that the jack shaft is 
right under the body of the wagon, about fifteen inches from the top 
of the side of the wagon; the machinery of the engine was right un¬ 
derneath in front between the seat and the front of the wagon; the 
back part of the machine was the light part; that the machine was 
about two thousand pounds in weight, maybe more and all the ma¬ 
chinery is in front; that the sprocket in the rear wheel was about 14 
inches'; the sprocket in the front side of the truck was about six inches 
and it goes direct to the rear wheel; that Burke was in the employ of 
the Potomac Electric Power Company at the time of the accident; 
that he does not know whether he had been discharged any time be¬ 
fore that time. 
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i. ^ h ?TW n [ ur l her *° nia * n ^un the issues on the part of the 

fWl ti t *| in I JO , ine(1 ’ Jos ? PH j Kalffman ^ being duly sworn, testi¬ 
fied that lie has been employed with the Potomac Electric Power 

Compam between four and five years past, and he was present and re¬ 
members an accident out on Twelfth street, northeast, when Walter 
L * Burke fell from an automobile; that Mr. Burke was what is known 
as a trouble man for the Company, and that he is supposed to go out 
and do minor repair work around the lines; that at that time he 
wasn t familiar with all the lines and asked witness to go through 
Michigan avenue and Brookland with him, and it was when going 
through Twelfth street that they struck the ditch; that when thev 
struck the ditch he was sitting on the seat with Mr. Love and he *aw 
a shadow pass m the sun and turned quickly that way and said “Mr 
Burke fell, and then Mr. Love stopped the machine as soon as 
possible; that he didn t see or notice this ditch as they were approach¬ 
ing it; that Burke was fifteen or twenty feet on the west side of the 
road from the ditch when he fell; that thev were on the west side of 
the road as they were coming down there; that he did not look at the 
ditch, but helped pick Burke up, placed him in the machine and 
brought lnm to the hospital; that he found him about fifteen or 
twenty feet from the trench after he fell; that at that time he had 
been riding quite a great deal in that truck, and he don't think thev 
were travelling along there more than twelve or fifteen miles an 
hour, but he didn’t notice particularly; that when thev went over 
that place he felt it but he did not fall out; that the machinerv in 
this truck was in the front part under the seat, and he was sitting on 
the seat on the left hand side, and when he went over that trench he 
felt a jar same as going over other ditches or trenches that way: that 
when the truck went over the trench the sun was to the west of them, 
and it looked like a coat or something had fallen o(T, and lie looked 
out and saw that it was Burke; that he thinks thev went about forty 
or fiftv feet after Burke fell off; that Burke was sitting on the tool 
box which was almost the width of the wagon and set directly behind 
the seat: that he has seen the tool box since the accident and it is 
about twelve inches deep. 

1 < Witness then further testified that he did not go back and 

examine the ditch after the accident; that the tool box is a 
right good load for a couple of men to carry. 

I pon cross-examination witness further testified that he was sitting 
on the left of Mr. Love, who was driving and that Burke was sitting 
on the box immediately in the rear of Love so that when he looked 
over his shoulder he could see Burke; that when they hit the trench 
. e e li tening to Love who had just said something 

to him about the lines, and he doesn’t recall exactly whether he was 
looking down the road or toward Love; that the last time he saw 
Burke he bad his feet over the side of the machine; that he thinks 
he heard Tx>ve tell Burke not to ride with his feet over the side, and 
that so far as he knows he rode with his feet hanging over the side, 
all the time; that he thinks the tool box was about flush with the side 
of the car, i. e., about the same height. In a former trial witness was 
asked whether he had not testified that the tool box was a little 
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higher than the side of the body of the car, and answered that it may 
have been, but he could not sa iv positively. The witness then fur¬ 
ther testified that after they had passed over this trench or depression 
and had gone some feet past it he noticed something like a coat, the 
shadow of something pass off the wagon; and that he looked and saw 
that Burke had fallen out, and all he knew was that he fell off, and 
he don't know whether he did or did not jump off ; that he didirt 
know whether Burke twisted his body around to speak to Love and 
fell off that way, that all he knows is that there was a bump and some 
seconds afterwards Burke fell off, and so far as the cause of his fall¬ 
ing off is concerned he did not know anything about it; that when 
the machine struck this depression, it went straight across and it was 
a straight up and down hump; that he did not notice the edge of the 
trench afterwards, whether it was perpendicular or worn down; that 
he was on the right hand side of 12th street when he came down but 
he doesn't know how close they were to the gutter : that it was about 
two o’clock; that Burke’s body was found probably 15 or 20 feet from 
the trench; that they hadn’t gone very far, not more than four or 
five feet from the trench when he first saw this shadow that seemed 
to indicate to him that something was falling. Witness was then 
questioned as follows:— 

18 “Q. In the last trial, you were asked this question: ‘You 

say you had passed this trench about twenty-five or thirty 
feet, and you saw the shadow of Burke fall?’ You were asked that 
question. Your answer was: ‘Yes, sir.’ 

“The next question was: ‘Then you spoke to Love and Love 
stopped the machine as soon as he could?’ And your answer was: 
‘Yes, sir.’ 

‘‘The next question was: ‘You had passed the trench twenty-five 
or thirty feet when you saw this shadow?’ Answer: ‘I judge it was 
about that much.’ That was your recollection at that time, wasn’t 
it? A. I couldn’t say. 

“Q. You testified to what you thought was the truth at that time, 
did you not? A. Yes, sir. 

“Q. And that was your best recollection of those distances a year 
or so ago, or two years ago? A. As near as I can rememl)er it; yes, 


sir. 


Witness thereupon further testified that Burke was in the employ¬ 
ment of the Company at that time; that according to his recollection 
there was one standard on each side, directly behind the seat, and 
one at each end at the back end of the machine, but that he didn't 
notice whether or not Burke had hold of one of the standards at 
any time; that all that he knows as to Burke’s position during the 
whole ride, up to the time that he saw a shadow which indicated 
that his body had fallen, was that Burke was sitting on the end of 
the box with his feet hanging over. 

And, on redirect examination, witness further testified it didn't 
seem to be more than three or four second-, or something like that, 
after he felt the shock of passing over this trench, before he saw this 
shadow of something falling off the machine. 
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Thereupon further to maintain the issues on the part of the plain¬ 
tiff joined, H. J. Herbert, being duly sworn, testified that in Juno, 
11)12, he was employed by II. W. Pike at 12th and Franklin street-, 
Brookland, as a driver, and his duties took him up and down Pith 
street during that time; that he remembers when Burke was thrown 
from an automobile on Pith street, between Franklin and 
ID (lirard streets, and remembers the trench referred to because 
he drove around it every day; that lie drove around it be¬ 
cause he had a wagon loaded with eggs and the jolt in crossing the 
trench would break them, but that ho always drove around it by 
driving //ear the gutter on the west side, almost into the gutter; that 
be never made any measurements of and does not know about the 
depth or other dimensions of the trench; that the trench was there 
a couple of months or so prior to the accident, in the condition so 
that he drove around it; that he remembers two new houses 
20 that were constructed about the time the trench was dug and 
the trench led to those houses; that 12th street, northeast, was 
a pretty good street—a dirt road—partly macadamized; that it is a 
mam thoroughfare out there; that that street was a good street, 
smooth, and he went up and down there maybe five or six times a 
da\, and a regular trip down to the market and back everv morn- 
dig, prior to the accident. 1 hereupon, upon cross examination wit* 
ness testified that he does not know, except for having heard it read, 
wdiat time this accident occurred or what month; that the trench 
had been there a couple of months prior to June; that he does not 
know tor what purposes it was dug; these those houses were on the 
east side of the street and that is the only trench he saw dug there; 
that the trench ran across the street, mighty near the gutter; that it. 
was going north (coming back) that he had eggs on his wagon, but 
that he drove around it going both ways; that when he was cornin'* 
back he went over to the left hand side of the street and went 
around the end of the trench, which was about the width of a wagon 
from the gutter a little more than four feet from the gutter; that 
the reason he did not drive over this trench was because he had eggs 
in his wagon, and he had his w’agon very well loaded every time he 
came back; that there is room to pass at the west end of this trench 
without going into the gutter; that he does not remember exactlv 
the tune when this trench was first dug and filled up, but remembers 
that it was filled up and rounded off' a little so that you could just 
notice it; that lie never drove — it because in going down he didn't 
have to go over it and in coming back he had his wagon loaded • 
that he don’t remember whether the edges of this trench were worn 
down gradually or broken down, and all he remembers is that there 
was a hole there that it had sunk. 


• 

Thereupon further to maintain the issues on the part of the plain- 
tiff joines, Hr. R. W . Firschkorn, being first duly sw’orn, testified 
that in the spring and summer of 1912 he was'located’at 1242 
Newton street, Brookland, D. C., and that anywhere from a half a 
dozen to a dozen times a day during that time he had occasion to 
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drive up and down 12th street northeast; that he remembers 

21 an obstruction in the way of a trench in the street between 
Franklin and Girard streets, northeast, and drove over it one 

day, thoughtlessly; that at that time he saw the trench and in the 
middle it was from 14 to 16 inches wide and probably about four 
or live inches deep. The witness was then asked the following 
question: “When you drove over this trench thoughtlessly, as you 
said, in your automobile, what was the effect upon the machine?*’ 
to which question counsel for defendant objected, which objection 
was overruled by the Court and the question allowed, to which ruling 
of the Court an exception was noted by counsel for defendant. Wit¬ 
ness then, in answer to the above question, testified that the front 
wheels went over the rut with a tremendous jolt, and when the 
front wheels got into the rut it stalled the engine; that it requires 
a considerable depression in the road to do that, and that he was 
going about 12 or 14 miles an hour; but that he didn’t go over 
that tren/h any more with his machine. 

Whereupon on cross examination witness further testified that 
when this stalling of his engine occurred he was crossing the trench 
in the day time and he couldn’t see the thing when he was coming 
to it: that he could have seen it had he been on the alert but he only 
looks at the road occasionally when he drives; that he had a Hershoil 
car, with front wheels of thirty-two inches, and he was going about 
12 or 14 miles an hour, but it did not thro^v him out when it stopped, 
or throw him off the seat or into the windshield, but it jammed him 
against the wheel; that his front wheels went in and the engine 
stalled, but the rear wheels did not pass over the trench; that when 
he struck the ditch he was going north on the right side of the street, 
and the ditch he hit was on the right side of the road. To this 
witness’ whole testimony with regard to the ditch, counsel for de¬ 
fendant made a motion to strike out because witness did not hit the 
ditch where this accident occurred. Thereupon witness further tes¬ 
tified that the ditch extended more than half way across the road, 
between Franklin and Girard streets, and he cannot recall whether 
there was any other depression in the street in that block: and upon 
redirect examination, further stated that he remembers a couple of 
new houses that were built there at that time, and there were 

22 two places and two ditches dug for the two houses, and his 
knowledge goes only so far as the south ditch is concerned, 

the one that extended more than half way across the street, and the 
ditch that portion of which he struck when his engine stalled was 
on the east side of the street, and he was speaking of that portion 
of the ditch which was on the east side of the street, but this ditch 
extended across the center of the road and was partly on the west 
side of the street. Whereupon counsel for defendant restated his 
objection to the witness’ testimony because he testified about a cer¬ 
tain occurrence to his automobile when he was driving into a cer¬ 
tain portion of the ditch going north on that side of the street, and 
not the portion of the ditch in question where the accident occurred 
3—2998a 




14 


THE DISTRICT OF COLUMBIA VS. 


The Court then said: “As I understand the testimony of this wit- 
ness, the ditch that he struck going north on the east side of the 
street was in a certain condition; that that ditch extended bevond 
the centra line of the street, wliich would bring it to tiie west side, 
and that the ditch was m substantially the same condition, so far as 
he saw, on the west side of the center of the street. Is that ri'dit''” 
(Jo the witness.) The Witness: “That is right.” Thereupon mo¬ 
tion of counsel for defendant to strike out was overruled by the 

tourt. to which ruling counsel for defendant duly excepted and 
exception allowed. 

^Thereupon further to maintain the issues on the part of the plain- 
i jo, ued, James I.artox Cook, being duly sworn, testified that 
during June 1 d 12 lie was employed by his father who had a grocery 
store a 12th and Irving streets, soliciting and delivering orders, 
«luch took him up and down 12th street two to four times a dav 
that lie remembers when there were two new houses built on 12th 
stmt between franklin and Girard streets, and there was a ditch 
amiss there that you had to drive around; that in driving past you 
had to dine with one wheel in the gutter and the other wheel would 
come just about where the ditch was; that he thinks the ditch was 
about four or five inches deep, and he imagined it was about a week 
before it was finally failed up; that they would till it up and it would 
sink down just as soon as it was tilled up; that he don’t know how 
long it was there hut it was there for some time anyhow; that he re¬ 
members hearing about ah accident to Burke, who worked for the 
i otomac Llectric Power Company, but is not able to make any con¬ 
nection between the condition of the street and the time of the acci- 
j 11 *’ the ( ^Bh was finally filled up and leveled down 
26 aioI1 £ al>ollt in spring as it was just getting warm. Where¬ 
upon on cross examination witness testified that going south 
he had no trouble going along there except that he had to drive 
in the same place and if there was any wagon coming he either had 
to wait (>i go ahead, as it was only passable for one wagon; that as 
near as lie can remember it it was in the spring of the yearj that the 
trench went within about four feet of the west gutter and he does 
not know who dug the trench or what it was dug for, or about when 
it was filled up, and does not know what condition the road was in 
along about the first of June,-and has no recollection of that at all. 

\\ hereupon counsel for defendant moved that the testimony of this 
witness be stricken out on the ground that lie testified as to’the con¬ 
dition of the road as he recalls it sometime in the spring, certainly a 
month or more before this accident. Witness then further testified 
that he does not remember the date of the accident but remembers 
that the hole was there when the accident happened, and said motion 
of counsel for defendant to strike out this witness’ testimony was 
overruled, to which ruling an exception was noted by counsel for 
defendant. 


Thereupon further to maintain the issues on the part of the plain¬ 
tiff joined, W. A. Coxxellee, being first duly sworn, testified that 
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during June, 1912, he was employed by Corby Brothers as a bread 
salesman, driving up and down 12th street, northeast, twice a day; 
that 12th street between Franklin and Girard streets was a macad¬ 
amized street, and he remembers the two new houses being put up 
on the east side of 12th street that spring, and that there was a ditch 
dug from those houses towards the west, which extended to within 
about four or five feet of the west gutter; that this ditch was there 
about sixty days, and he passed up and down there twice a day; that 
the ditch was two and a half to three inches deep and about two feet 
wide, and he used to pull over to the side and avoid the ditch both 
going and coming, but sometimes he would forget about it and drive 
across, and when he did that it would upset the shelves in his wagon 
and tumble his bread down; that he remembers hearing of an acci¬ 
dent to a man named Burke, employed by the Potomac Elec- 

24 trie Power Company, and the condition of the street at that 
time was just as he described it before. Upon cross examina¬ 
tion witness further testified that he knows what month the accident 
occurred but not the date; that the west side of the street had been 
leveled up about the time of the accident and was in pretty fair shape. 
Thereupon on redirect examination witness further testified that 
going south he would pull out to the gutter on the west side to avoid 
the ditch and that the ditch was about two and a half to three inches 
deep and was about the same from one end to the other. 

Thereupon the deposition de l>ene esse of illiam J. Cook was 
read in substance as follows: witness was in the grocery business in 
June, 1912, and drove up and down Twelfth street several times 
daily. Remembers the trench where Burke was killed. It left just 
room enough on the west side for a wagon to pass; the condition of 
the street was very bad during the spring and up to June twelfth. 
Judges the trench was something like three feet wide and three or 
four inches deep; deeper at some places than others. Thinks it had 
been in that condition for months. Spoke to Officer Harry Stroman 
about it and was referred by him to Superintendent of Roads; and 
upon cross examination that the road was in good condition, except 
for the ditch. This trench was pointed out to him as the one where 
Burke was killed. It was filled up shortly after the accident. Thinks 
it had been filled up several times l>efore. Didn’t measure its depth; 
the trench he spoke about to Stroman was the one that ran nearly 
across the street. It was worse than the others. Thinks he spoke to 
Stroman about it about two weeks before the accident. 

Thereupon further to maintain the issues on the part of the plain¬ 
tiff joined. Burr W. Hough, being first duly sworn, testified that he 
is a carpenter and resided at 2800 12th street, northeast, prior to and 
during the early part of 1912, and remembers an accident in which 
Burke was thrown from an automobile; that the corner of his lot 
is about 25 or 30 feet south from where the man was thrown off: that 
he didn’t see the accident but got home about half an hour after it 
occurred and heard that a man had been killed; that he made 

25 an investigation of the situation surrounding the place of the 
accident and saw a puddle of blood about thirty or thirty-five 
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feet from the trench; that lie remember? that the trench was du" in 
the winter, and was a sewer, water and gas trench,—the trench 
farthest south, and it extended within about seven feet of the west 
side of the street; that at the time of the accident the trench was 
somewhere about IS or 20 inches wide and two and a half to three 
inches average depth,—it was less in some places than in others: that 
lo o >soned o\erv day that if a wagon went across there pretty rap¬ 
idly it would throw every person nearly off the seat, things would 
nop about and jump about in the wagon and sometimes things would 
fall out: that when automobiles went over there it would jolt so that 
some of the people would utter exclamations indicating that they had 
had a pretty bad jolt, and he could see that the car bounded up and 
uown; that this was an every day occurrence and he saw it within a 
week or ten days of the time of the accident, and there was no differ¬ 
ence in the condition of the ditch when lie saw it just after the acci¬ 
dent and when he saw this happen to wagons and automobiles; that 
he remembers that it was dug and saw it before it was filled up orig¬ 
inally and it wa« a regular gas ditch: that it was a very bad winter 
previous to the accident and the roadways were very muddy and 
when the ditch was filled in it was frozen and thev put in big chunks 
and clods of frozen dirt and when the frost got out of the ground it 
settled and sunk more than it would have if it had been rammed 
properly. Upon cros* examination witness further testified that as 
he remembers it this gas trench was dug sometime probably in Feb¬ 
ruary or March, and lie does not know that as a fact that this gas 
trench was dug in the latter part of April; that he saw the water 
and sewer trench dug there in the winter, and they ran about out to 
the center of the street: that the gas trench was the onlv one that 
went all the way across: that he didn’t see any frozen lumps of dirt 
put into the gas trench but he saw them throwing dirt in there, in all 
the trenches which was frozen; that he don’t know that he noticed 
it particularly being put in the ditch, but he knows the dirt 
26 was frozen there all winter long: that he didn’t go over there 
to inspect it and see if any frozen lumps of dirt were put in 
the gas trench on the west side of the street, but the frozen lumps of 
dirt were put in on both sides: that boxes would bounce out of 
wagons going l oth north and south; that the box he saw bounce out 
the wagon was going north about the middle of the street : that the 
blood stains he saw were about 35 feet south of his line, and the comer 
of his lot is about 25 or 30 from the trench, so the blood stains would 
be about ten feet from the line of his house; and then the blood stains 
were about 35 or 40 feet south of the trench. 

Thereupon further to maintain the issues on the part of the plain¬ 
tiff joined. Frank W. Hough, being first duly sworn, testified that 
he is a patent attorney, employed with Victor J. Evans and Com¬ 
pany. living at 2802 12th street, northeast, and that in June, 1912, 
he lived at 2800 12th street, and had lived there for about ten years; 
that he rememl)ers the trenches that were dug across 12th street, to 
accommodate the new houses, and also the trench which extended 
clear across the street, within five or six feet of the west side; that he 
thinks it is a gas trench and remembers an accident to a man named 
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Burke, though he didn't pee it; that the trench that extended across 
tnestreet at the tune of the accident was about 18 or 20 inches wide 
and about three or four inches deep; and it existed that wav for 
several months prior to June; that he has seen lots of wagons and 
automobiles go over that trench travelling both ways. Witness was 
then asked Mhat was the effect on the wagons or automobiles hitting 
that trench Mr. ITough?”, to which question counsel for defendant 
objected, which objection was overruled as before. Witness then 
angered that they would bounce, the amount depending upon the 
vehicle; that a wagon going over there at a “right fast trot” would 
get a pretty good jolt, and if people were in there, some would scream 
and some would laugh and go on ; that he has seen lots of automobiles 
go over there and jolt, and that automobiles travelling from ten to 
hlteen miles an hour would get a pretty heavy jolt, and it would 
bring the springs down pretty hard on the frame; that he is 
referring to them going both north and south : that the trench 
vas about 2t feet north of the house. I pon cross examina¬ 
tion witness further testified that there were two trenches dug, one 
for gas and one for sewer and water; that the sewer and water trench 
ran out to just about the middle of the street, and the gas trench 
ran over to within about five or six feet of the west gutter: that the 
sewer and water trench was dug in winter and the gas trench was 
dug in the spring; that he did not see the gas trench filled up but he 
knows that the trencli was filled up and then settled; that he don’t 
remember that the gas trench was dug and filled up the same day; 
that the least depth of this trench was about three inches but in some 
places it was more than that, and it was in about the same condition 
all through; that he don’t remember the width of the trench; that the 
edges were worn out to .some extent by wheels running over it but it 
wasn t a sharp, straight cut; that the automobiles bumped on both 
sides of the road ; that in the month of June he could not sav the road 
was in very good condition; that there was also a sewer trap in the 
road at the end of the block. Upon redirect examination witness 
further testified that it was a tolerably smooth macadam surface: and 
upon recross examination, stated that there were no more loose stones 
on the surface of this road than you find ordinarily on a macadam 
road; that there were no stones on the surface as large as three inches 
in diameter, a few pebbles and he has never ridden over this road in 
a machine or wagon of any kind. 


Thereupon further to maintain the issues on her part joined the 
plaintiff called Dr. L. W. Glazebrook, who testified that he treated 
Burke at the Sibley Hospital on June 12th, for a fractured skull; and 
that he died the next night of shock following hemorrhage of the 
brain; the result of the fracture, which fracture went all around 
the skull; and upon cross examination, that there was a contuHon 
of the scalp. 

28 The plaintiff, to maintain the issues on her part joined, 

called as a witness Dr. Claggett Gray, who testified that 
\\ alter L. Burke was brought to Sibley Hospital in an unconscious 
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condition on the 12th day of June, 1912, and died there on the 
ni.uht of the thirteenth ot June, without having regained conscious¬ 
ness; and on cross-examination that he was not in a position to state 
the cause of his death. 


W hereupon the plaintiff, further to maintain the issues on her 
part joined called as a witness Joshua Barton, who testified that 
he is Mrs. Burke’s father, living at 230 East Capitol street; that 
he did not see the accident but visited the scene of the accident the 
day after his death, right near where Mrs. Hough lives, on 12th 
street near Franklin street; that he notices two new houses and 
the trench went clean across the street, and at the worst part was 
about 14 feet long and,about 2Vj inches deep and it was 2 feet 9 
inches wide; that the trench was on both sides of the street but 
more to the westward. 

Thereupon on cross-examination witness further testified that he 
measured this trench on Friday and it was filled up on Saturday 
because he went there again on Sunday and saw it filled up; that 
he went and got a board and measured the width and depth of the 
tiench and found it to be 2 1 ** inches deep about the center of the 
street: that that was the only place he measured and that will not 
sax. it xxas the deepest part; that the sides of the trench were sloping 

a ver . v gradual slope from top to bottom. Witness was then ques¬ 
tioned as folloxx’s:— 

In your original testimony, Mr. Barton, this occurred- The 
question was put to you: ‘You measured a little xvest of the center 
of the street, 1 understand you to say, did you V 

“And do you rememlier the Judge xvho xvas sitting on the bench 
at that time asking you this question: ‘About to the center of the 
street, he measured, and what he measured was fourteen feet long, 

from the (-enter of the street, seven feet each wav. That is his state¬ 
ment.’ 

“And then you replied: ‘That is the deepest part of the cut. It 

was a little either xvaxv 

« 

“Is that correct? A. I could not say that, I could not 
si_\ that was the deepest part ot the cut and I do not think I 
said it there. Of course I only measured one place. 

“Bv Mr. Svme: 

•/ & 

“Q. A ou measured it to find out how long, how xvide and how 
deep it xx*as? A. As to what it \x~as; yes, sir.” 


29 


Further to maintain the issues on her part joined, the plaintiff 
called Mrs. Roberta V. Hough xvho testified that ditches xvere in 
the street during the xvinter and filled up with frozen earth, which 
earth sank; does not remember xvhether the ditch was longer than 
the other, hut thinks they xvere near about the same; that the morn¬ 
ing after the accident she xvent out and looked at the trench and 
found two holloxv places, about which she had been saying that 
something xvas going to happen; that they xvere from two to four 
inches deep; and as wagons and automobiles would go over 
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30 them they would get a wave-like motion (indicating); that 
she had often said it was a wonder an automobile going over 
this place did not break in two; that the street had been very dis¬ 
agreeable all winter and she had noticed boxes falling out of grocery 
wagons' could not say exactly how long the condition had existed 
prior to the accident, but they would till it in and then for a little 
while they would look level and then it would sink; had seen a 
colored man with a cart there on two occasions; does not remember 
about the digging of a trench for the gas main; does not remember 
a trench from the gas main to the new houses on the opposite side 
of the street; but only that there was a disagreeable condition in 
the street. 


Whereupon the defendant to maintain the issues on its part joined 
called as a witness Joseph C. Elbert, who being first duly sworn, 
testified that he is an engineer of the District of Columbia, Surface 
Division; that he made the plat exhibited to the jury and got the 
measurements from the ground; that the end of the trench is 59 
feet west of the east building line and from the center of the main 
to the edge of the gutter is two feet; that the sewer main is two feet 
west of the center line and the water main two feet east of the center 
line. Witness was then asked “When trenches are dug for sewer 
and water, how far do they go?’’ to which question counsel for 
plaintiff objected which objection was sustained. Witness then fur¬ 
ther testified; that the distance from the gas trench in a north and 
south line to the north line of the Hough house is 39.5 feet; that 
the roadway, including the two 4 foot cobble gutters is 40 feet; that 
the gutters are very flat; that from the trench to the curb line of 
Franklin street is 162 feet. And on cross-examination witness testi¬ 
fied that the main is two feet from the west gutter so that in order 
to tap that gas main you would run all the way across the street; 
that he made the map in April, 1916; that the rise of the street is 
not quite a half foot; that in digging trenches for gas and water 
mains they make them just wide enough for a man to work in in 
ordinarv comfort. 


31 Thereupon the defendant further to maintain the issues 

on its part joined called as a witness Mrs. Jennie IIigoon, 
who testified that in June, 1912, she was living at 2710 12th street, 
northeast, and that at the time of the accident she was standing in 
the gutter in the street and saw the automobile coming along and 
saw the man fall and the automobile was right near Franklin street 
when the man fell; that she saw the automobile coming down the 
street and recalls seeing it because she beckoned to her two little 
boys on the opposite side to go back; that she is not a judge of how 
fast the automobile was going; that she recalls there is a patrol 
box down near the corner of Franklin street and she thinks it was 
not more than three feet from it that this man fell off. And on 
cross examination witness further testified that she lives in the block 
below where Mr. Hough lives; that she could not tell how far Burke 
was lying from Mr. Hough’s house after he fell, but it didn’t seem 
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\erv far; that, she remembers the two new houses being erected on 
the opposite side of the street at the time and Burke was lying quite 
a distance from those two houses, about fifteen feet. 

Thereupon the defendant further to maintain the issues on its 
part joined called as a witness Duncan D. Ransdell, who testi¬ 
fied that he is Superintendent of the street department of the Wash¬ 
ington Gaslight Company and was employed as such in -June. 1912, 
and was in indirect charge of the gang of men that dug a trench 
on 12th street, northeast, lx?tween Franklin and Girard streets; that 
it was dug on April 2<>th, 1912, and filled the same day; that the 
work started at 7:30 a. m. and was finished at 2:30 p. in., and he 
did not see the trench dug and hasn’t any personal knowledge of it. 
And upon cross examination that he testified from a work card 
made up in the office and sent out on the work and the gas main is 
possible six feet from the west building line. 

Thereupon the defendant further to maintain the issues on its 
part joined called as a witness Sylvester A. Burns, who testified 
that he was general foreman of the gang that dug the ditch on 12th 
street, in April, 1912, and was there sometime during the 
32 day when they were working on it; that they started^it in 
the morning and filled it up the same dav; that in filling a 
trench about six inches of dirt is shoveled in and’then it is rammed 
and this is kept up until it is filled and then it is rounded off an 
inch or an inch and a half over top; that between that date and the 
12th of June he saw it four or live times and it was in good con¬ 
dition; that there might have been a slight depression there but 
nothing more; that he thinks he saw it in June. 

And upon cross-examination witness testified that he did not see 
the trench or any part of it. filled, and has no recollection independ¬ 
ent of the fact that it was Ids duty to be there that any work was 
d°ne on the trench at all. To a question as to the general method 
of filling trenches as applied to this particular trench, counsel for 
plaintiff objected, which objection was sustained, to which ruling 

, , ,^ ted an exception: thereupon witness 

further testified that at that time he was travelling on a motor and 
went up and down this road about five times in that period between 
April 23th and June 12th, because that was the main thoroughfare 
into and out of Brookland at that time. 


Thereupon, further to maintain the issues on its part joined the 
defendant called as a witness G. V. Rector, who testified that he is 
an assistant engineer of the surface department of the District Gov¬ 
ernment and was employed as such in June, 1912, and a macadam 
road is made by grading to six inches below the finished surface 
of the pa\ement; stone of a size less than two inches, running 
down to about one inch was put on and rolled and then a surface 
coat of finer stone was put on that and rolled and that is the wav 
this street was made. 
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Thereupon, further to maintain the issues on its part joined, the 
defendant called as a witness Francis X. Higdon, who testified that 
he is in the general merchandise business at 22d and Douglas streets, 
northeast, and was in June, 1912; that he was building two houses 
on 12th street between Franklin and Girard streets, Nos. 2815 and 
2817 then, and had occasion to travel up and down the street; that 
he was there every day and remembers the gas trench was dug to 
supply gas to the houses; that when he left the houses in the early 
part of June the road was in fairly good condition but does not 
know how it was after he left, and did not notice the condition was 
in any way serious when he left; and that he drove a horse and 
wagon over the trench. 

33 Thereupon, further to maintain the issues on its part joined 

the defendant called as a witness Charles E. Turner, who 

testified that he is employed in the Engineering department of the 
District government as a foreman of streets and was so employed 
in June, 1912; that during that time his work carried him up and 
down 12th street sometimes twice a day and he didn’t notice any¬ 
thing dangerous there at any time, in "passing backwards and for¬ 
wards; that the cut was repaired sometime in June and in the usual 
course of work. And upon cross-examination witness further testi¬ 
fied that lie cannot recall any other piece of work that he^was on 
at that time but they were working on the same kind of work all 
through that section at that time; that he remembers the ditch being 
dug but don’t remember whether he saw them digging it or not; 
that it was an open trench the first time he saw it and it extended 
about two or three feet from the west gutter, and he probably saw it 
a few days after it was filled; that the last time lie saw it prior to 
June 15th it looked as though it were almost level with the surface 
of the road around it; that if there had been a deep depression there 
he would have immediately ordered it repaired and he would have 
noticed it because lie was driving in a buggy and no report was made 
to him of the condition it was in just prior to this cut having been 
repaired. 

Thereupon further to maintain the issues on its part joined the 
defendant called as a witness William H. Marsh, who testified that 
lie is in the office of the plumbing inspector in the District of Colum¬ 
bia, as an assistant inspector and was so employed in June, 1912; 
that at that time his duties took him up and down 12th street, 
northeast, between Girard and Franklin streets and he travelled on 
a bicycle; that he remembers the condition of the road on the 12th 
of June, 1912, and a gas trench that was dug across the road there; 
that the condition of the trench on the 12th of June was very good; 
that there was a slight gradual depression anywhere up to one and 
one-half inch deep in the center; that the edges of it were good, the 
drop was easy and there was no sheer drop. And on cross examina¬ 
tion that he fixes the date of seeing this street because his duties 

34 carried him through there every day, it being a thorough¬ 
fare except Sundays, at that time, and he didn’t see anything 
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the matter with the street at all; that he remembers being asked the 
questions as to the condition of the street in June at the last trial- 
and that he could see no depression other than as he sees them every 
da\ on the stieets, that he heard of this accident and saw r the scene 
ot the accident afterwards and saw no depression and no cut in the 
street, onl\ a small gradual slope; that he probably saw* the street 
the same day the man was hurt; that the condition found there was 

a very common one on the roads of this city and he noticed that 
that day. 

Thereupon the defendant, further to maintain the issues on its 
part joined, recalled as a witness Charles Edward Love, who further 
testified that Burke was sitting on the side of the wagon and must 
hu\e been facing out. Witness testified at the coroner’s inquest that 
Burke was sitting on the right side of the truck facing toward the 
way the machine was going, with his feet hanging over the side sit¬ 
ting beyond the edge of the box; that when they hit the trench they 
struck it with both front wheels of the machine, and in answer to 
the question \\ hat made Burke fall, so far as you could tell? Did 
you strike an obstruction, or anything of that sort?” witness stated 
that it seems they were digging a trench across the street and the 
left side ot the machine bumped a little in -the rut and it caused the 
machine to swing on this side, and he probably lost his balance and 
tell off; that the trench was no deeper than any other trench in the 
road that a machine would bounce ever, and that it was not enough 
to bleak the machine and was not more than an ordinary rut that 
you run over. And upon cross examination that the left side of the 
mac nine lan o\ei the trench and gave the machine a sideway 
motion; that Burke was sitting sideways and directly back of him 
and talking to him over his left shoulder, and witness was talking 
over Ins right; that they were talking about the work they were en¬ 
gaged in. 


3o Thereupon further to maintain the issues on its part joined 

defendant called as a witness Andrew White, who testified 
that he is employed in the repair of highways and obstructions in 
the road and gas trenches by the District, and was so employed as 
such in 11112; that he remembers repairing a gas trench on 12th 
street, northeast, between Franklin and Girard streets on the 15th of 
June, 1912; that repairing this trench was in his regular day’s work* 
that he was repairing cuts at that time and happened to git to that 
one in his day’s work; that when he got there to repair this trench 
he heard of the accident and examined the road and measured it 
with Ernest Bell and the deepest part was one inch and a half just 
w’est of the center of the roadway; that the trench was worn dmvn 
to a saucer shape from the traffic and the rest of the road was in fair 

i . y ,w> ^ j exist over macadam roads. Wit¬ 

ness was then asked ‘‘Was this depression that you found anything 
unusual in the condition of roads,” to which question counsel for 
plaintiff objected, which objection was sustained, and to which rul- 
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ing of the court counsel for defendant duly noted an exception. And 
upon cross-examination witness further testified that he did not find 
any depression at all on the east side of the street and one only about 
four feet long on the west side, which ran within about ten feet of 
the west gutter; west of that there was no depression there at all; in 
fact, there was a little hump; that he always has been instructed to 
be careful about such things and he measured the plumber cut and 
the gas trenches on the roadways; that he made a record of it but it 
was lost; that he held the string taut and measured the deepest part 
of the hole which was about four feet beyond the center, and he only 
found a saucer shape depression and no trench or cut across the 
street at all; that that day they dug the trench out to a depth of six 
inches, filled it with two-inch stones and tamped with the iron 
tamper, and put on one inch of one-inch stone and the screenings. 
And upon redirect examination that no report was made to him that 
this place needed repair because of its defective or dangerous condi¬ 
tion ; that when he went there there was no reason why his 
MO attention should be called to the gutter; that he is in the repair 
gang and for each plumber or gas cut a ticket is issued for it 
and he goes around and looks at these cuts to see if any of them have 
become a dangerous depression, and makes final and permanent re¬ 
pairs. And upon recross examination that he had been working in 
this particular section of the District since 1900; that he had not 
worked on this trench before the 15th of June, when he made that 
repair, but he had occasion to pass there very often; that he remem¬ 
bers the two new houses being built there and had worked on the 
plumber cut there in the spring, making a temporary repair first 
and later on a permanent repair; that he would have known of any 
repair to the gas trench unless the gas company made it; that in the 
ordinary course of his duties nobody would send him a report that 
an accident had occurred at this place. 


Thereupon further to maintain the issues on its part joined, de¬ 
fendant called as a witness Ernest Bell, who testified that he works 
for the District in the repair of county roads; that he works with 
Andrew A\ hite and did so during June, 1912; and remembers going 
out there with White in June. 1912, between Franklin and Girard 
to repair a gas trench there; that they measured the trench and 
found it was one and half inches deep; th^t when they measured 
this depression it was about four feet long, just west of the center of 
the road: that the road was all in good condition on the other side 
of the trench. And upon cross-examination that the trench ex* 
tended clear across the road but the depression was only about four 
feet long and a little west of the center, and there wasn’t any sink 
or depression on the other side; that the depression ended about two 
to four feet from the open gutter. 


Thereupon further to maintain the issues on its part joined de¬ 
fendant called as a witness Simon J. Harry, who testified that he is 
a member of the police force of the District of Columbia and was so 
in in June, 1912, and had occasion to go up and down on 12th 
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street, in May and June, 1912, alxmt one trip a day, either coming 
or going; that he remembers the gas trench referred to and 
' observed that it was a little worn out in sections, a little west 
of the center of the street, and that portions of it were raised; 
that it is a^ part of his duty to report dangerous conditions in the 
highways, hut he did not report this place because lie did not con¬ 
sider it dangerous. And on cross-examination that except for this 
worn place the trench was raised a little all the way across; that the 
worn place was a little wider than the width of a wagon, as there 
was continual driving along there; that lie is a mounted officer and 
passed there almost every day,—one week in the day time and the 
next week at night: that he passed there the dav prior to the acci¬ 
dent. And upon redirect examination witness further testified that 
there was a patrol box just on the west side of 12th street not quite 
200 feet from the corner. 

r I hereupon further to maintain the issues on its part joined, de¬ 
fendant called as a witness Henry C. Stromax, who testified that 
he is a mounted officer of the police force and was so in June. 1012; 
that at that time his duties took him up and down 12th street prac¬ 
tically every day; that he remembers a gas trench dug across the 
street let ween Franklin and Girard streets, and the trench along 
about the 12th of June was in ordinary condition; that there was a 
depression there hut not very much of one; that it is one of his most 
important duties to report dangerous places in the streets, hut he did 
not report this as being a dangerous place; that the depression went 
from the east side of the street to within three or four feet of the 
west gutter. 

Thereupon further to maintain the issues on its part joined, de¬ 
fendant called as a witness James S. Fryax. who testified that he is 
a member of the police force of the District of Columbia and was so 
in June. 1912. and at that time his duties took him out in the Frook- 
land section; that he remembers a gas trench that was dim across 
12th street and there was a slight depression there of about one 
inch about four or five feet long; that to the west of this depression 
it was m good condition and the trench had originally been heaped 
up hut had worn down a little; that it was part of his duty to report 
dangerous depressions and obstructions on the highways but he 
never reported this place. 

38 And upon cross-examination witness further tetified that he 

passed up and down this street once or twice a dav and it was 
about an inch deep in this particular depressed part, hut the re*t had 
not been worn down: that the week of the accident he was working 

after l- o clock at night and you do not see so much in the night as 
in the dav. 

t 

Thereupon further to maintain the issues on its part joined de¬ 
fendant called as a witness David AV. Coombs, who testified that he is 
a member of the police force of the District and was so in June, 1912 • 
that at that time he had occasion to go up and down 12th street three 
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or four times a day, and that there was a slight depression of this 
trench about one and a half inches extending a little past the center 
to the east and four or five feet to the west; that the edges ot this 
trench were smooth; that it is a part of his duty to report defects in 
the highways, but he did not report this. And upon crcjss-examina- 
tion that he saw this gas trench two or three times a day at least, and 
there had been some repairs to this gas trench before the time of the 
accident; that when they filled it in it was raised slightly but at the 
time of the accident to the west of this depression it was smooth. 
Witness was then asked this question:—“This street had been in a 
very had condition during the winter, had it not, previous to this, 
to which question counsel for defendant objected which objection 
was overruled by the Court, to which counsel for defendant duly 
noted an exception. Witness then answered “Tes, sir ; and that he 
did not report it. Upon motion of counsel for the defense the ques¬ 
tion whether witness rei>orted the condition of the street in the winter 

was stricken out 

Thereupon, further to maintain the issues on its part joined,de¬ 
fendant. called as a witness Warren O. Em brey, who-testified that he 
was on the detective force of the District of Columbia and was so in 
June. 1913; that he was sent out there on the 14th of June to investi¬ 
gate and found a depression there of about an inch and a half , not a 
bidden drop but a little coop or trough, and also a blood-spot about 
sixty feet south of the trench. And upon cross-examination that this 
out was travelled mostly on the west side, more depressed on that side. 

Thereupon, further to maintain the issues on its part .joined, de¬ 
fendant called as a witness William Messer, who testified that he is 
attached to the detective squad and was so in June, 1 Jlz, an 
39 remembers going out there to investigate about the accident 
on Twelfth street, northeast, between Franklin and hirarrt 
streets, with Embrev; that he saw a depression about an inch and a 
half deep; that it had a gradual slope; that he found some blood 
stains about 60 or 70 feet from the trench. And upon cross-examina¬ 
tion witness further testified that he did not take any measurements 
but just stepped it off and it might have been a hundred feet from 

the trench. 

Counsel for defendant then rend the testimony of Philip Neaixin, 
taken at a former trial, said Nealon now being deceased, and he testi¬ 
fied that he is a plumber and did the plumbing work upon the two 
houses- had finished the houses before the 20th of April; traversed 
Twelfth street up until the 12th of June; saw nothing unusual op- 

posite the houses. 

Counsel for defendant then read the testimony of a witness who 
testified at a former trial—W. A. Hemmick— who testified that lie is 
a priest of the Roman Catholic Church and remembers the accident 
to Burke - that he thinks the automobile was going twenty-fi\e miles 
an hour; that it stopped at the foot of Franklin street after crossing 
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the street; and upon cross-examination that he did not see the ma¬ 
chine until after Burke had fallen off and he has had no experience in 
operating machines hut has ridden in them a great deal. 


Thereupon, the above being all the evidence at said trial, the de¬ 
fendant prayed the Court to grant the following pravers:_ 

I. The jury is instructed to return a verdict for the defendant 
(Refused.) 

II. The jury is instructed that the municipality is not an insurer 
of the condition of the highways, and is not responsible for all defects 
that occur therein, but is only liable for such defects as render tneir 

use hazardous to one using due care. (Granted.) 

46 III. If the jury believe from the evidence that the alleged 

defect in the highway, or trench, which is said to have been 
the cause of the death of plaintiff’s intestate, was a slight depression 
in the roadway, such as is common in outlying sections of the city, 
on roads of this kind, their verdict should be for the defendant 
(Refused.) 

TV. Tf the jury believe from the evidence that the jolting of the 
automobile from which deceased fell might have been caused by run¬ 
ning over a stone on the highway, their verdict should he for the de¬ 
fendant. (Refused.) 

A . If the jury are unable to determine from the evidence whether 
the deceased fell from the automobile because of a jolt in going over 
a trench in the highway, or because of a jolt from running over a 
loose stone, they should find for the defendant. (Refused.) 

VI. The jury are instructed that it is not sufficient for the plaintiff 
to pro\e that the deceased might, have come to his death because of 
a dangerous depression in the highway, but they must find that his 
death actuallv was caused by such dangerous depression. (Inserted: 
‘‘Burden of Proof.”) (Granted.) 

^ TI* Tf the jury believe that the deceased came to his death be¬ 
cause of a dangerous depression in the highway, then, before the 
plaintiff i« entitled to recover, they must, further find that the de¬ 
fendant had actual notice of such dangerous depression, or that it had 
existed for such a length of time that the defendant should (inserted: 
“in the exercise of reasonable care and supervision of the street in 
question ) have known of it and had an opportunitv to repair it 
(Granted.) 

41 YTTT. The jury is instructed that the defendant is liable 

only for negligence in its care of the highways, and if they 
believe the defendant exercised ordinary care and prudence to put 
and keep the highway in question in a reasonably safe condition for 
travel, thev should find for the defendant, (inserted: “and in de¬ 
termining the question as to whether, in the case before you. the de¬ 
fendant did exercise ordinary care and prudence in putting and keep¬ 
ing 12th street, N. K.. between Franklin and Girard streets, in a 
reasonably safe condition for travel, vou are to consider the location 
and use of said street as shown bv the evidence as compared with 
other streets in different parts of the District of Columbia ; what is 
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ordinary care and prudence in such case depending upon the loca¬ 
tion and travel upon the different streets.”) (Granted.) 

IX. If the jury find a verdict for the plaintiff in this case, they are 
instructed to report in their verdict whether the alleged dangerous 
depression in the highway which caused the death ot plaintiff s intes¬ 
tate, was a trench which had been made for the introduction of water, 
or gas, or made as a service sewer, for the adjoining houses. 
(Granted.) 

X. The jury are instructed that the city is not required to exercise 
as much care in keeping county roads in condition as in the case of 
busy city streets; and in arriving at their verdict they should bear in 
mind that the accident in this case occurred in the suburbs and on an 
improved county road of the character usually found in such locali¬ 
ties. (Refused.) 

XI. If the jury believe from the evidence that the deceased him¬ 
self contributed to the accident by sitting on the end of the tool box 

with his legs and feet hanging over the side of the car, or by 
42 his failing to grasp the standard near him, or both, their ver¬ 
dict must l>e for the defendant. (Refused.) 

XII. If the jury believe from the evidence that the driver of the 
automobile could, with the use of ordinary care and prudence, have 
stopped the car, or slowed down sufficiently to have avoided the acci¬ 
dent. their verdict must be for the defendant. (Refused.) 

XIII. If the jury believe from the evidence that there wa* room on 
the west side of the road for the automobile to pass around the trench 
without striking it, and if the jury believe that a person of ordinary 
care and prudence would have gone around the end of the trench and 
not over it, their verdict should be for the defendant. (Refused.) 

XIV. The jury are instructed that they are to consider this case in 
the same way they would a suit lie tween two citizens. They are not 
to lie led into a verdict for the plaintiff because of any sympathy 
thev may have for the widow and orphans of the dead man, nor be¬ 
cause the defendant is a municipal corporation; but they should con¬ 
sider the case calmly and dispassionately to determine if the plaintiff 
has proven, by a fair preponderance of the evidence, that the defend¬ 
ant has been guilty of negligence, (Granted.) 

Whereupon the defense excepted to the refusal of the Court to 

grant each and every prayer a« requested. 

Thereupon the Court instructed the jury as follows:— 

Gentlemen, the case to which you have given your careful atten¬ 
tion for the last two days, is an action brought under a statute which 
we have in force here, which permits recovery in the case of the death 
of a person by the negligence of another, where that person, it he 
had not met his or her death, would be allowed to recover 
43 damages for the injuries. The statute limits recovery to a sum 
not exceeding ten thousand dollars. I nder that statute the 
plaintiff in this case has filed her action as administratrix of her hus¬ 
band Walter L. Burke. The statute provides that the recover if 
anv shall he for the benefit of the widow and next of km of the de¬ 
ceased • and it is stated in the declaration, and shown by the evidence 
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in this case, that these are the widow, who is administratrix herself of 
" “{ter Burke, and her two minor children. 

I lie claim of the plaintiff to recover is based upon the aliened act 
of “esliRence ot the District in permitting a depression of approxi¬ 
mately two feet wide and two and a half inches deep—it is so alleged 
In , declaration—-to exist in Twelfth street, northeast, which "re- 
sulte.! in the throwing of Walter L. Burke, the plaintiff’s intestate, 
troin an automobile in which he was proceeding south in the course 
ot Ins duty as an employee of the Potomac Electric Power Company 
I he action is bottomed, of course, upon the alleged negligence of the 
District oi Columbia, as a municipal corporation. 

W hen you hear a person charged with negligence, you naturally 
{tsk what we mean by the term “negligence.” Briefly stated it is 
the omission to perform a duty that is required bv law; and that 
leads us to the inquiry as to what duty the District of Columoia as a 
municipal corporation, owed to this dead man with reference to the 
street upon which the accident occurred. The District of Columbia 
is not an insurer of the safety of pedestrians or other persons who 
traverse the streets of the city. The measure of its duty may be thus 
stated: It is entrusted by law with the custody and control of the 
streets and sidewalks of the city, and in the discharge of the dutv 
incurred by that custody, it is obliged to exercise that degree of care 
and caution in the keeping and maintaining of the streets in a rea¬ 
sonably safe condition that any prudent, careful man, who is charged 
by law with the same duty, would exercise or should exercise with re¬ 
gard to that duty. That is what I mean when I saw’ the Distirct is 
not an insurer, that is is only bound to exercise that degree of care 
that ordinary prudence would dictate to an ordinary prudent man 
"ho had the same duties to [>erform. 

44 Of course, if it creates a defect in the streets itself, by its 

own work, and that defect causes an injury to another, and 
is such a one as a prudent man would not have constructed, the 
liability in such a situation is obvious; but, in this case, the District 
did not create the condition which is alleged by the plaintiff to have 
resulted in the accident. The evidence is that*some other person or 
corporation dug this trench and that it was permitted, this depres¬ 
sion such as you may find it to l>e, was permitted to come there after 
tlie trench had been refilled. 

Now, the District would only he liable for the existence of that 
depression, not having, as I say, constructed it itself if it had 
notice of the existence of the depression. That notice* may come 
to it in two ways. First, by actual notice of the conditions given 
to one of its officers; and second, by what we call imputed or implied 
notice, which arises where the existence of the depression or defect 
had continued for so long a time that the law will presume that a 
reasonably prudent person ought to have discovered it So that in 
this case, if you find that the District either had actual notice of its 
presence or that the depression had continued for such a length of 

n e ii i’ h l the ex 1 er . cise of tunable supervision, the District 
should have discovered it, then, so far as the liability of the District 




LAURA MAY IJURKE, ADM X, AC. 2^ 

is concerned, it is established so far as notice of the defect is con¬ 
cerned. 

That being the duty of the District in regard to the street, 1 
charge you as follows: 

If you find by a preponderance of the evidence that the deceased, 
Walter L. Burke, came to his death by being thrown from the 
automobile in which he was riding on the 12th day of June, 1912, 
by reason of the jolt or jar caused to the car by a depression in the 
roadway of Twelfth street, northeast, in the District of Columbia, 
and if you further find from the evidence that said depression was 
the result of the failure of the defendant, the District of Columbia, 
to exercise ordinary care in putting and keeping said street in a rea¬ 
sonably safe condition for the passage thereon of automobiles 
45 and other vehicles, your verdict should be for the plaintiff, 
unless you further find that at the time he was thrown from 
said automobile said Burke was not exercising such care for his own 
safety as a reasonably prudent and careful man should have exer¬ 
cised under the circumstances. 

To my mind, that is the sum of the law in the case, upon which — 
the question of the liability of the District, taken in connection with 
the duty of the District, as I have explained to you. 

1 am also asked to give you the following instructions, some of 
which repeat some of what I have already stated: 

The jury is instructed that the municipality is not an insurer of 
the condition of the highways, and is not responsible for all defects 
that occur therein, but is only liable for such defects as render their 
use hazardous to one using due care. 

The jury is instructed that it is not sufficient for the plaintiff to 
prove that the deceased might have come to his death because of a 
dangerous depression in the highway, but they must find that his 
death actually was caused by such dangerous depression. In other 
words, it is encumbent upon the plaintiff in this case, as in every 
other civil case, to prove his case by a preponderance of the evidence. 
If you feel that the evidence is evenly balanced, or if you feel that 
the plaintiff has not established the facts in the case by which she 
can recover, by a preponderance of the evidence, you will find for 
the defendant. 

Again, if the jury believe that the deceased came to his death 
because of a dangerous depression in the highway, then, before the 
plaintiff is entitled to recover, they must further find that the de¬ 
fendant had actual notice of such dangerous depression, or that it 
had existed for such a length of time that the defendant should, in 
the exercise of reasonable care and supervision of the street in ques¬ 
tion, have known of it and had an opportunity to repair it. That 
is a re-statement of what I have already stated to you more 
fully. 

46 The jury is instructed that the defendant is liable only 

for negligence in its care of the highways, and if they believe 
the defendant exercised ordinary care and prudence to put and keep 
the highway in question in a reasonably safe condition for travel, 

5—2998a 
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they should find for the defendant; and in determining the question 
as to whether, in the case before you, the defendant did exercise 
ordinary car and prudence in putting and keeping Twelfth street, 
northeast, between Franklin and Girard streets, in a reasonable? safe 
condition tor travel, you are to consider the location and use of 
said street as shown bv the evidence as compared with other streets in 
dillerent parts of the District ot Columbia; what is ordinary care 
and prudence in such case depending upon the location and travel 
upon the different streets. 

It the jury find a verdict for the plaintiff in this case, they are 
instructed t<» report in their verdict whether the alleged dangerous 
depression in the highway which caused the death of the plaintiff’s 
intestate, was a trench which had been made for the introduction 
<d water, or gas, or made as a service sewer, for the adjoining houses. 

1 call \our attention to that particular instruction, which requires 
you, it you find tor the plaintiff, to also find as an independent fact 
whether this trench was a gas, water or sewer trench. I have pre¬ 
pared a written verdict for you, in which you can answer that ques¬ 
tion m writing. That matter does not affect the plaintiff in this 
case at all. It has nothing to do with your verdict, so far as this 
plaintiff is concerned. It is another question, which I will not 
ictei to. or tannot icier to. I his simply leaves to vou the question, 
it you find for the plaintiff, to determine whether this trench was a 
gas, water or sewer trench. 

If your verdict is for the plaintiff, it should be in such sum as 
will fairly compensate the widow and next of kin. viz, the two minor 
children of the deceased, Walter L. Burke, for the financial loss 
lesulting t<> them for his death; such loss to be measured by such 
sum as the evidence may show the widow and two minor children 
would have probably received from said Burke had he con- 
tinned to live. And in estimating said sum you may con¬ 
sider all the testimony with reference to the age, expectancy 
of life, health, habits and earnings of the deceased. * 

The jury are finally instructed that they are to consider this case 
m the same way they would a suit between two citizens. They are 
not to be led into a verdict for the plaintiff because of any sympathv 
they may have for the widow and orphans of the dead man, nor 
because the defendant is a municipal corporation; but they should 
consider the case calm-y and dispassionately to determine if the 
plaintiff has pro\en, by a fair preponderance of the evidence that 
the defendant has been guilty of negligence. 

In this case, gentlemen, I am going to let you bring in wdiat we 
called a sealed verdict. If you find for the plaintiff, the upper part 
of it provides for filling in that fact and the amount of vour verdict 
for her. I have also written here the other question if vou find 
for the defendant, the lower part of the blank contains a simple 
finding for the defendant. In either event, you will sign your 
names to the form, and return your verdict tomorrow’ morning. 

The jury thereupon retired to consider their verdict and there¬ 
after returned their said verdict of $9,000. against the defendant. 

* 
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the District of Columbia, and judgment thereupon was duly entered 
on the 26th day of May, 1910, whereupon the said defendant noted 
its appeal from the entry of said judgment to the Court ot Appeals. 

After the noting of the several exceptions hereinbefore set forth, 
and the making the same a part of the record, which is also made a 
part hereof, and because the matters and things hereinbefore recited 
are not matters of record, and in order that the defendant may have 
its case reviewed on appeal by the proper court, the defendant, by 
its attorney, moves the Court to sign and seal this, its bill of excep¬ 
tions, to have the same force and effect as if each and every one of 
said exceptions had been separately signed and sealed, which motion 
is. by the Court, granted; and thereupon the defendant 
48 tenders this, its bill of exceptions, in which is accurately set 
forth the said exceptions and the substance of all the evi¬ 
dence, and requests the Court to sign and seal the same according 
to the statute in such cases made and provided, and it is accordingly 

done, nunc pro tunc. , 

Witness my hand and seal this 17th day of July, A. D. 191b. 

ASHLEY M. GOULD, Justice. 

[Endorsed: | At Law. No. 5502G. Laura May Burke, Adm’r, 
vs. District of Columbia. Bill of Exceptions. Submitted July 12, 
1916. Filed Jul- 1-, 1916. J. R. Young, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2998. District of Columbia, appellant, vs. Laura May Burke, 
Adm’x, &c. Court of Appeals, District of Columbia. Filed Aug. 
4. 1916. Henry W. Hodges, Clerk. 
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OCTOBER TERM, 1916. 


No. 2998. 


THE DISTRICT OF COLUMBIA, Appellant, 

VS. 

LAURA MAY BURKE, Administratrix of the Estate 
of Walter L. Burke, Deceased, Defendant. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This case has been once before this court on appeal. (See 
Burke vs. D. C., 42 App. D. C., 438.) This is an appeal 
from the judgment rendered on a new trial granted in that 

case. 

This is an action for personal injuries. The plaintiff’s 
intestate, Walter L. Burke, was killed on the 12th day of 
June, 1912, by falling from an automobile on which he was 
riding while going southward on Twelfth street between 

lr 
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ianklin and Guard streets northeast. The intestate, with 
jove and KuuUmun, the otlier occupants of the automobile, 

b V,‘ le Poto,nuc IW Company, and 

had been to 1.rook land looking over the lines of the company 

1,11 ;; lreUlt , of tht ; lr " ork ( R > 7 >- The automobile was going 
*mth on the right hand or west side of the road. Kauffman 

and Love were r.dmg upon the seat and Burke, the deceased 
as m mg in the rear ol the seat upon the tool box inside 
ol the truek with his feet hanging over the side of the car 

' ■ Ru f ke had been ‘o'' 1 nut to ride with his feet over 
the side ol the ear; that he might get them caught in the 

< ‘a*t*s (1C, <)• Between Franklin and Girard streets the 
car ran over a depression in the road which had been dug 
tor use as a gas trench, which was about two and a half 
inches deep and thirty-three inches wide, according to the 
testnuemy ot the only witness for the plaintiff who measured 

in t .i’ ’ ? des 0t tllls trench "ere worn down so 

that there was a gradual slope from the roadway to the center 

of the depression. I he car was going at about fourteen or 

Id.een m.les an hour; the driver saw the trench when 

he was about ten or fifteen feet from it, and slowed down con- 

S.derahlc (R., 8). " hen the car was about thirty or forty 

ieet south „l the trench Kauffman saw a shadow pass in the 

sun and turnmg quickly that way said, “Mr. Burke fell”- 

that the car was stopped about sixty feet south of the trench’ 

and Burke was on the ground about fifteen or twenty feet in 

he rear of the machine (R., 8). There was a standard in 

the rear of the seat supporting the top of the car, immediately 

at Burkes left hand (R„ 7). Burke was sitting upon the 

on box running across the car about on a level with its sides 

and about five feet above the ground (R„ 8, 9). There was 

plenty of room for his feet within the car (R. 8). The 

chain that lie was warned against was on the right-hand side 

° ie ( “ ilr and a,M>ut under and connected with the driving 
gear and the wheels (R., 9). Burke was a heavy man. weigh¬ 
ing about 20.3 pounds (R., 6), and made no exclamation or 
on cn w ien he fell. lie sustained a fracture of the skull 
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so severe as to cause his death within twenty-four hours (R., 
17). Burke was thirty-two years of age; was earning $2.75 
per day. lie left two children, aged five and six, and a widow 

(R., 6), 


Assignment of Errors. 

Now conies the defendant, by its attorneys, and assigns for 
error in the above-entitled case the following: 

1. Refusal of the court to grant defendant’s first prayer 
instructing the jury to return a verdict for the defendant. 


2. Refusal of the court to grant the third prayer of de¬ 
fendant, to wit: 

“If the jury believe from the evidence that the al¬ 
leged defect in the highway, or trench, which is said 
to have been the cause ot the death of plaintiff s intes¬ 
tate. was a slight depression in the roadway, such as 
is common in outlying sections of the city, on roads 
of this kind, their verdict should he for the defend¬ 
ant.” 

3. Refusal of the court to .grant the twelfth prayer of de¬ 
fendant, to wit: 

“If the jury lndieve from the evidence that the 
driver of the automobile could, with the use of ordi- 
narv care and prudence, have stopped the car, or 
slowed down sufficiently to have avoided the accident, 
their verdict must be for the defendant. 

4. Refusal of the court to grant the thirteenth prayer of 
defendant, to wit: 

“If the jury believe from the evidence that there 
was room on the west side of the road for the automo¬ 
bile to pass around the trench without striking it, and 
if the jury believe that a person of ordinary care and 
prudence'would have gone around the end of the 
trench and not over it, their verdict should be for the 

defendant.” 


> 
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I lankh, and Girard streets northeast. The intestate, with 

„ i “" ka . U h " a , n > tlle other "ccupants of the automobile, 

»as employed by the Potomac Electric Power Company and 

had been to Brookland looking over the lines of the company 
m pursuit of their work (R, 7). The automobile was going 
sou 1. on the right hand or west side of the road. Kauffman 

•"d '^ Ve ,vere r ' dln g the -seat and Burke, the deceased 
as siumg ... the rear of the seat upon the tool box inside 
oi the truck with Ins feet hanging over the side of the car 

A ’..'/- ! >u , rke 1,ad Leen u,ld net to ride with his feet over 
le sk e of the car; that he might get them caught in the 

cams (R., ,)■ Between Franklin mid Girard streets the 
ear ran over a depression in the road which had been dug 
lor use as a gas trench, which was about two and a half 

““I 1 ”* <le °l’ u,ld thirty-three inches wide, according to the 
testnnony of the only witness for the plaintiff who measured 

( .’ ' K 1,0 slde f ot this trench were worn down so 
that there was a gradual slope from the roadway to the center 

o the depression. The car was going at about fourteen or 

11,01,1 ' allcs ..’ ">c driver saw the trench when 

he was about ten or fifteen feet from it, and slowed down con¬ 
st. erablv (R., 8). \\ hen the ear was about thirty or forty 

cut south of the trench Kauffman saw a shadow pass in the 
sun am turning quickly that way said, “Mr. Burke fell”• 
.at the ear was stopped about sixty feet south of the trench’ 
and Burke was on the around about fifteen or twenty feet in 
ho rear of the machine (R., 8). There was a standard in 
the rear of the seat supporting the top of the ear, immediately 
.1 Burkes left hand (R„ 7). Burke was sitting upon the 

to ° b ° x ru ' m,n S a, ' ro « ear about on a level with its sides 
ami about five feet above the ground (R., 8, 9). There was 

plenty of room for his feet within the ear (R 8) Tlie 
chan, that he was warned against was on the right-hand side 
of the ear and about under and connected with the driving 
gear and the wheels ( R, 9). Burke was a heavy man. weigh 
>»g a .out -03 pounds (R., 0), and made no exclamation or 
ouun «hen he fell. lie sustained a fracture of the skull 
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so severe as to cause his death within twenty-four hours (R., 
17). Burke was thirty-two years of age; was earning $2.75 
per day. He left two children, aged five and six, and a widow 
(R., 6), 


Assignment of Errors. 

Now comes the defendant, hv its attorneys, and assigns for 
error in the above-entitled case the following: 

1. Refusal of the court to grant defendant’s first prayer 
instructing the jury to return a verdict for the defendant. 

2. Refusal of the court to grant the third prayer of de¬ 
fendant, to wit: 

“If the jury believe from the evidence that the al¬ 
leged defect in the highway, or trench, which is said 
to have been the cause of the death of plaintiff’s intes¬ 
tate. was a slight depression in the roadway, such as 
is common in outlying sections of the city, on roads 
of this kind, their verdict should be for the defend¬ 
ant.” 

3. Refusal of the court to grant the twelfth prayer of de¬ 
fendant, to wit: 

“If the jury l>elieve from the evidence that the 
driver of the automobile could, with the use of ordi- 
nary care and prudence, have stopped the car, or 
slowed down sufficiently to have avoided the accident, 
their verdict must be for the defendant. 

4. Refusal of the court to grant the thirteenth prayer of 
defendant, to wit: 

“If the jury believe from the evidence that there 
was room on the west side of the road for the automo¬ 
bile to pass around the trench without striking it, and 
if the jury believe that a person of ordinary care and 
prudence would have gone around the end of the 
trench and not over it, their verdict should be for the 
defendant.” 


\ 
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5. Hie rilling of the court in refusing to strike out the 
testimony of Firschkom, a witness for the plaintiff, describ¬ 
ing the condition of the highway at a place other than that 
where the accident was supposed to happen. 

b. I he ruling of the^court in permitting the witness Cook 
to testify as to the condition of the highway “in the spring 
of the year’; and in permitting the witness Coombs to testify 
as to its condition during the preceding winter. 

i. The refusal of the Court to permit Burns, a witness for 
the defendant, to describe the general method of filling 
trenches. 

,v '* T f le refusal of the court to permit a witness, White, for 
the defendant to testify that he found nothing unusual in 
the condition of the road. 

ARGUMENT. 


I. 


The court erred in refusing the first prayer of the defend¬ 
ant, i. c.y for a directed verdict, on the following grounds: 

(<i) 1 hat all the evidence adduced in the case is equally 
consistent with either of two theories, first, that the deceased 
"as thrown from the automobile because his foot was caught 
in the chain gear, against which he had been warned; or, 
secondly, that he was jolted from the car when it ran over 
the trench. The probabilities are in favor of the first theory. 

(/>) That the deceased placed himself in a perilous posi¬ 
tion, against which he had been expressly warned, and was 
therefore, in law, compelled to accept the consequences. 

(c) That the deceased was guilty of contributory negli¬ 
gence. 
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(a) 


Where the cause of an accident is unknown, or rests in 
conjecture , or where one of two causes may have produced 
an accident, far one of which causes the defendant is re¬ 
sponsible and for the other not, there can be no recovery. 

There are several reflections arising out of the evidence, or 
the lack of it, which indicate very strongly that the accident 
was probably caused by the chain gears of the automobile and 
not by the trench. 

First, the chains were an obvious source of danger and 
the deceased expressly warned against them; the trench was 
not. The deceased fell forty or fifty feet south of the trench, 
not at it, as would have l>een expected if the trench were 
the cause of the accident. It is a well-known principle of 
gravity that a falling body travels through sixteen feet in 
the first second. Burke was four feet above the ground and 
his body should have fallen within four or five feet of the 
trench if this were the cause. It is true that Kaufman says 
he fell fifteen or twenty feet from the trench (R., —) ; but 
this is inconsistent with his further statement that it was 
three or four seconds after they passed the trench, incon¬ 
sistent with his statement on the former trial, and incon¬ 
sistent with the statement of all the other witnesses. 

Again, there is no evidence in the case to show that Burke 
made anv outcry or exclamation. If he had been jostled off 
by the jar of going over the trench it would have l>een 
more than probable that he would have cried out as soon as 
ho felt himself losing his balance. Moreover, the nature 
of the injury strongly suggests a throw with considerable 
force l>ehind it, rather than a mere fall. Dr. Glazebrook 
says (R., —) that the skull was fractured, “which fracture 
went all around the skull.” If this had been a simple fall, 
Burke would probably have landed on his hands and knees 
and escaped with a few bruises. If his feet had caught in 
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the chains he would have l>een thrown 
great force to the roadway with little 
himself. 


suddenly and with 
chance to protect 


Midland Railway vs. Rrownlev, 17 C. B., 372: 

Action for lost portmanteau. It did not appear from the 
evidence whether the portmanteau was lost or stolen while 
in the custody of the defendant or while in the care of a 
connecting road. If the former, defendant was liable; if 
the latter, it was not. 


Now, the evidence set out in the case is manifestly” 
as consistent with the one view as the other. * * * 
It is equally probable that the loss occurred on the 
Bristol and Exeter Railway, as that it took place on 
the Midland Railway, and the onus of showing the 
breach of the contract rests upon the plaintiff. I 
think he has failed to show that he was entitled to 
recover, and consequently a judgment of non-suit 
should t>e rendered.” 

Page 381. 


Cotton vs. Wood, 8 C. B., N. S., 568: 

Action to recover for death of plaintiffs intestate by being 
inn o\er and killed by carelessness of the driver of an omni¬ 
bus. The deceased attempted to cross the road, but being 
flightened by an omnibus coming the other way, turned and 
ran back, and was run over and killed. The driver had 
turned his head to speak to the conductor. The court di¬ 
rected a non-suit. Erie, C. J., said: 

\\ here it is a perfectly even balance upon the 
evidence whether the injury complained of has re¬ 
sulted from the want of proper care on the one side 
or on the other, the party who founds his claim upon 
the imputation of negligence fails to establish his 
case” (page 571). 

******* 

It is not enough to say that there w r as some evi- 



deuce; for, every person who has had any experience 
in courts of justice knows very well that a case of 
this sort against a railway company could only be 
submitted to a jury with one result” (page 572). 

Harford Co. vs. Wise, 75 Md., 38: 

Action for the loss of a dam. It appears that a trestle 
had been washed down the stream and lodged against the 
dam, and that in removing it some of the dam timtars had 
been cut and the dam weakened. The county commissioners 
were not responsible for the trestle or the weakening of the 
dam. Subsequently the dam was washed away and the com¬ 
missioners were sued on the theory, first, that they were 
responsible for the weakening of the dam, and, secondly, l>e- 
oause a bridge built by them al>ove the dam had contracted 
the waters of the stream so as to throw them against the dam 
with great violence. The court said, after holding the de¬ 
fendant not liable on the first theory: 

“It is clearly obvious that where the evidence of 
the plaintiff is equally balanced as to whether the 
case for which the defendant is responsible, or the 
case for which he is not responsible produced the in¬ 
jury the jury would have no right to disregard ar¬ 
bitrarily the proof which exculpates, and to credit 
only that which inculpates—to adopt the theory 
which would mulct the defendant in damages and 
to reject that which would exonerate him.” Page 
41, citing Smith vs. Bank, 9 Mass., 605; R. R. vs. 
Brownley, 17 C. II., 372; Cotton vs. W ood, 8 C. B. 
N. S., 572. 

The court further said, page 43: 

“Under such circumstances the plaintiff failed to 
show that the defendant’s negligence occasioned the 
injury, because she failed to show what really did 
produce it, and a verdict for the plaintiff involving, 
as it necessarily would the finding that such negli¬ 
gence did cause the disaster, ought not to have been 
rendered” (page 43). 
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Barton vs. Railroad Co., 00 Md., 555: 

A man was killed on a railroad bridge. There were no 
witnesses to the accident. 

“The court is justified, where the circumstances 
of the killing are all together conjectural, in with¬ 
drawing the case from the jury" (syllabus). 

“The whole case rested in conjecture, and there 
was no case for the jury” (page 559). 

Smith rs. Bunk, 99 Mass., 605, was an action to recover 
the value of Ixrnds dejx)sited with the defendant because, 
first, lost through negligence; or, secondly, converted to 
their own use. It did not appear that the bank was care¬ 
less, or that the bonds might not have l>een stolen. 

“It left the case, therefore, to be decided by mere 
inference, without anv facts to determine which of 

4 / 

several inferences was correct. * * * There 

being several inferences deducible from the facts 
which appear and equally consist with all those fa£ts, 
the plaintiff has not maintained the proposition upon 
which alone he would be entitled to recover. There 
is strictly no evidence to warrant the theory in find¬ 
ing that the loss was occasioned by negligence and 
not by theft. When the evidence tends clearly to 
sustain either of two inconsistent propositions, 
neither of them can l>e said to have l>een established 
by legitimate proof. A verdict in favor of the party 
Ixnmd to maintain one of those propositions against 
the other is necessarily wrong" (page 012). 

Marble vs. Worcester, 4 Gray, 395, 397: 

A horse ran away with a sleigh because frightened by the 
sleigh falling into a defect in the road, ran some distance, 
then turned, and at a distance of fifty rods, knocked over 
the plaintiff, who sues the city for damages. There was a 
recovery Mow. On appeal the court said, page 397: 

“The general rule of law we understand is that 
where two or more causes concur to produce an effect, 
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and it cannot be determined which contributed most 
largely, or whether, without the concurrence of both 
it would have happened at all, and the particular 
party is responsible only for the occurrence of one 
of these causes, a recovery cannot be had because it 
cannot be judicially determined that the damage 
would have l>een done without such concurrence so 
that it cannot be attributed to that cause for which 

he is answerable” (page 397). 

“To maintain this action the plaintiff is bound to 
prove affirmatively not only that the highway was 
defective but that his loss was occasioned by that 
defect. The per quod, i. e., by means whereof, is ot 
the essence of the charge and must l>e strictly proved. 

• Though the highway be however so defective, if the 
plaintiff has suffered no loss by reason of such defect, 
he has no cause of action” (page 401, citing from 
May vs. Princeton, 11 Met., 442). 

See also— 

Beach vs. R. R., 180 Mich., 524. 

Patton vs. R. R., 179 U. S., o58, 663. 

I^orenson vs. Menasha Co., 56 W is., 338 5 14 N. W., 
446. 

Trapnell vs. City, 76 la., 746; 39 N. W., 885. 

Payne vs. Ill. Cent., 155 Fed., *3, / 6 . 

Smith vs. 111. Cent., 200 Fed., 553, 555. 

Weaver vs. R. R., 3 App. D. C., 436, 455. 

Swart vs. I). C., 17 App. D. C., 407, 414, and cases 

there cited. 

Wintuska vs. Railroad, 20 S. W., 819: 

This was an action for wrongful death of a brakeman who 
was claimed to have been knocked from the train by a ledge 
of rock which had negligently been allowed to have re¬ 
mained too near to the track. There were no eye-witnesses 
to the act. The last the deceased was seen he was on a car 
walking toward a flat car, to reach which he would be 
obliged to descend a side ladder. There was evidence that 

2 r 
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in doing this lie would be in danger of coming in contact 
with the ledge of rock. The only wound on his body was 
on the right side ot the head which corresponded with the 
ladder to the ledge as the train was going. Jlis coupling 
stick was found upon the ledge where, it was said, it had 
probably been thrown when deceased was struck. Hi* body 
was found in the cut where the ledge of rock projected. 
Nothing definite, however, was known as to whether he had 
met death by striking the rock or by stumbling or falling. 
r l he court held that a peremptory instruction for the defend¬ 
ant was proper, as the whole case rested merely upon surmise 
and conjecture. This case is frequently quoted and largely 

followed. If the rule here laid down is correct there elm be 
no recovery in the case at bar. 


‘ ( b ) 

II lure a. person has hern learned not to work teith dan- 
;/. roas appliances or in a dangerous place and then disre¬ 
gards the warning, he accepts the consequences. 

Cincinnati, etc., Rv. cs. Lohe, 08 Ohio St,, 101; 13 
Am. Neg. Rep., 003. 

Thane vs. Scranton, 101 Pa. St,, 240; 0 Am Neir 
Rep., 185. ' *’ 

Woodrotle cs. Ry., 201 Pa. St., 521; 11 Am Neir 
Rep., 340. ' 

Ry. r*. Mams, 02 S. W, 1012; 13 Am. Neg. Rep., 
5/6. 

Rolette vs. Ry., 1>1 Minn., 10; 15 Am. Neg. Rep., 97. 
l -'„- ''*• R,el| y> 40 HI. A PP-, 410; 0 Am. Neg. Cas., 

R. R, vs. O’Keefe, 154 III., 508; 9 Am. Neg. Cas., 

Fogarty vs. R. R., 50 App. Div„ 024. 

Stewart w. R, R, ; 8 IToust. (Del.), 450; 13 Am. Neg. 
Cas., /43. & 
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Downey vs. Pence, 98 Ky., 261; 15 Am. Neg. Cas., 
216. 

Prather vs. R. R., 80 Ga., 427; 14 Am. Neg. Cas., 
191. 

Burstow vs. R. R., 143 Mass., 535; 15 Am. Neg. 
Cas., 494. 


R. R. vs. Bradford, 86 Ala., 
139. 

R. R. vs. Euches, 127 Pa. St. 
312. 


574; 13 Am. Neg. Cas 
} 316; 6 Am. Neg. Cas 




• i 



Con tributory Neglige nee. 

The court erred in refusing to direct the verdict on the 
ground that the plaintiff’s intestate was guilty of contribu¬ 
tory negligence. It appears that the deceased, at the time 
of the accident, was riding with his feet hanging over the 
side of the car, and he was the only one who was ridihg in 
this position, “obviously a place of peril,” and he was the 
only one who was injured. Add to this the fact that there 
was a standard at his left hand, which he might have easily 
grasped to prevent his falling, and that the jolt that the 
car received was not an unusual one. Add to this also the 
fact that the deceased was warned not to ride in this position, 
as it was a dangerous position. Tt thus appears that the 
deceased not only placed himself where it was “obviously 
a place of peril,” but he had been told it was a place of 
peril. IIow can it be said that under these circumstances 
a man was exercising ordinary precautions for his own 
safety? In the case of Warner vs. Railroad, 7 App. D. C., 
79-84, this court said, . “for contributory negligence is 
reasonably implied from a person’s exposure of himself to 
a position of obvious peril unless the circumstances, to be 
shown by him or on his behalf, are such as tend to disprove 
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the inference, whereupon it becomes a question for the 
jury. The Supreme Court of the United States has since 
expressed the same idea in broader language. Schlemmer 
Kailway, 220 U. S., 590-596: “Contributory negligence,” 
the court said, “on the other hand is an omission of the 
employee to use those precautions for his own safety which 
ordinary prudence requires.” 

In Railway vs. Cramer, 44 App., 154-6, 158, the appellee 

was riding upon the running-board of the street ear going 

at a high speed, having left the interior of the ear while 

there was ample room (page 15$). This eourt held that he 

was guilty of such eon tributary negligence as to preclude a 
recovery. 

In the instant case it appears that the deceased placed 
himself in a position of obvious peril, after being warned 

not to do so, and that there was plenty of room for his feet 
within*the car. 

In Railroad vs. Schumacher, 152 U. S., 77. and in Prather 

?'*•. Ra . ilroad ’ 80 G »-, -»27; 14 Am. Neg. Cas., 191, the person 
injured had l>een riding with his feet over the side of the 
nir. contrary to instructions. In both eases he was denied 
the right to recover. In the former ease the court said: 


Plaintiff selected a place he knew to he danger¬ 
ous. when ears were being coupled; sat with his feet 
hanging over the side of the ear in a position in 
which he could easily be jostled off” (page 80). 

ail lie been ruling in the caboose he would have 
been safe” (page 81). 


In the Tones ease the plaintiff attempted to ride on the 
pilot of a locomotive instead of in the liox ear provided for 
the men. There was a collision in a tunnel and plaintiff 
was injured. The men in the box car were not injured. 
The court said he had chosen a place_ 

“obviously a place of peril, especially in case of col- 
Iiswn There was room for him in the box ear. He 
should have taken his place there. He could have 


\ 
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gone into the box car in as little, if not less, time 
than it took to climb the pilot. * * * The lia¬ 

bility of the company was conditional upon the 
exercise of reasonable and proper care and caution 
on his part. Without the latter the former could 
not arise. He and another who -rode beside him 
were the only persons hurt upon the train. All 
those in the box car, where he should have been, 
were uninjured. He would have escaped also if he 
had l>een there. Ilis injury was due to his own reck¬ 
lessness and folly. He was himself the author of 
his misfortune. This is shown with as near an ap¬ 
proach to a demonstration as anything short of 
mathematics will permit” (pages 442-3). 

The Kresanowski case (18 Fed., 229) resembles some¬ 
what both of the preceding ones. Plaintiff was sitting on 
the front beam of the engine with his feet hanging over. 
The other men were in the tender. The court, per Shiras, 
.T., followed the decision of the Supreme Court in the Jones 
case, supra, the Schumacker case not then (1883) having 
arisen. 


II. 

The second assignment of errors, based upon the refusal 
to grant the third prayer of the defendant, is abandoned, as 
counsel are of the opinion that the charge of the ’court was a 
fair statement of the law. 

Ill AND IV. 

The third and fourth assignments of error, based upon 
the refusal to grant the twelfth and thirteenth prayers, are 
likewise abandoned, as counsel are of the opinion that the 
doctrine of imputed negligence does not apply. 


* 
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.V. 

It is believed that the court erred in refusing to strike 
out the testimony of the witness Frisehhorn. This witness 
testified strongly as to the condition of the road, telling how 
his motor had stalled and what trouble he had getting 
through (11., page —). On cross-examination it appeared 
that the witness was northbound, traveling on the east side 
of the road. As the accident admittedly was on the west 
side of the road, the auto on which deceased was riding being 
southbound, it is not perceived how this testimony could be 
relevant, or assist the jury in determining the condition of 
the west road. Its only effect could have been to prejudice 
the jury strongly against the defendant. 

2 Elliott on Roads and Streets, sec. 1156. 

Dundas vs. Lansing, 13 Am. St. Rep., 457, 465; 75 
Mich., 409. 

Streator vs. Hamilton, 40 Til. App., 440. 

Ruggles vs. Nevada, 63 la., 185; 18 N. W., 866. 
Bowles vs. Kansas City, 51 Mo. App., 416. 

Hyatt vs. Rondout, 44 Bart., 385. 

The injustice of admitting this testimony will appear 
further from the allegations of the declaration by this par¬ 
ticular trench was described as follows: 

“Between Franklin street and Girard street in the 
— ^ 1 o new houses known as num¬ 

bers 2815 and 2817, 12th Street, northeast, there 
was a certain dangerous depression of the width of, 
to wit, 2 feet, 0 inches, and the depth of, to wit, 2M> 
inches, caused by a sink in the surface of a trench 
which had l>een, prior to the date aforesaid, opened 
across said highway, or street, and by reason of the 
negligent and wrongful failure of the defendant to 
repair said street by filling up said depression and 
make the said 12th street at the point aforesaid safe 
for passage over the same of persons using said 
street.” 


t 


It thus appears that plaintiff is relying upon a particular 
defect in the highway, specifically described, and this was 
the defect which the defendant was apprised was the cause 
of the accident complained of, and which should he defended 
to preclude a recovery. So after the defendant had prepared 
his case upon the theory that this particular defect was the 
issue, and not some other defect, defendant suddenly found 
himself confronted at the trial table with the proposition 
that not only the place complained of in the declaration 
was defective, hut that other parts of the highway were also 
defective. It must he perfectly obvious to an impartial 
mind that the proposition thus suddenly developed was not 
only unexpected and found the defendant unprepared, hut 
was unfair to the defendant. Moreover, the testimony was 
immaterial and did not tend to throw any light upon the 
proposition whether the trench complained of on the oppo¬ 
site side of the road was or was not a dangerous defect in 
the highway. 

VI. 

The ruling of the court in permitting the witness Cook 
to testify to the condition of the highway “in the spring of 
the year/’ and to permit the witness Coombs to testify to its 
condition during the preceding winter, was obvious error. 
It is too well settled to need the citation of authorities that 
evidence cannot be introduced as to the condition of the 
highway after the time of the accident, unless it be shown 
that it remained in the same condition as at the time of the 
accident. As a corollary to this proposition it would appear 
that testimony as to the condition of the highway at some 
remote time anterior to the accident should not be permitted, 
unless it likewise be shown that the condition remained un¬ 
changed. This accident occurred June 12th. The trench 
was dug on April 26th. The testimony as to its condition 
during the winter was palpably remote; and its condition 
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“in the spring of the year" was too vague in point of time 
to l>e material to the issue; that might have been either 
lx?fore or after the trench was dug. “In the spring of the 
year" might have l>een anywhere from one to three months 
previous to the accident, and, not t>eing connected with 
evidence showing there was no change of condition, it§ 
admission was plain error. 

For the reasons urged, it is submitted that the judgment 
should he reversed and a new trial granted. 

CONRAD II. SYME, 

FRANCIS H. STEPHENS, 

Attorneys for Plaintiff in Error. 

( 32013 ) 
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OCTOBER TERM, 1916. 


No. 2998. 


THE DISTRICT OF COLUMBIA, Appellant, 


V8. 


LAURA MAY BURKE, Administratrix of the Estate 
of Walter L. Burke, Deceased, Appellee. 


BRIEF FOR APPELLEE. 


Statement. 

Appellee cannot adopt, without more, appellant’s state¬ 
ment of facts. 

Walter L. Burke, thirty-two years of age, was, on June 
12, 1912, an employee of the Potomac Electric Power Com¬ 
pany as “trouble man.” On that date he, with Charles Love, 
“line foreman,” and one Kauffman, another employee of 
the power company, was engaged in inspecting lines. The 
three men were riding in an automobile truck. They were 

lc 



traveling southward on Twelfth street northeast (the main 
thoroughfare of that section of the city), from Brookland, 
on their wav to Rhode Island avenue. Love, the foreman, 
sitting on the right end of the seat, was driving; Kauffman 
was sitting beside him on the seat, and Burke was sitting on 
the right end of a tool box, which extended entirely across 
the body of the truck immediately at the rear of the seat. 
At his left hand was a standard or upright. The box weighed 
about 300 pounds and was about twelve inches high (Rec., 

7). 

If Burke had put his feet inside the truck he would have 
}>cen obliged to sit witli his back to Love, who was showing 
him the lines, and ride* backwards ( Rec.. 7. 0). 

Between Girard and Franklin streets the truck passed 
over a trench, which extended from the east side of the street 
to within about four feet of the we-t gutter (Rec.. 14, 15, 
10). was about IS or more inches wide, and from 2 Y* to 5 
inches deep (Rec., 13. 14. 15, Id, IS), and was caused by 
the surface of the street sinking. The trench was dug on 
April 2d, 1012. The truck received a jolt as it passed the 
trench and, according to witness Love, when he was recalled 
by defendant (Rec., 22). “the left side of the machine 
humped a little in the rut and it caused the machine to 
swing on this side and he probably lost his balance and fell 
off,** and (Rec.. 10), according to Kauffman, “when they 
struck the ditch he was sitting on the seat with Mr. Love and 
he saw a shadow pass in the sun and turned quickly that way 
and said Mr. Burke fell.” 

There is some confusion as to the exact distance from the 
trench to the spot where Burke’s body struck the surface of 
the street, but it was not over 30 or 35 feet (Rec., 8, 10, 15). 

Burke’s skull was fractured (Rec., 17), and he died the 
next day, at Sibley Hospital, without regaining consciousness. 

The condition of the trench was, for some weeks before. 

4 

the.same as on the dav of the accident. The testimony show’s 
that it caused w’agons passing over it to rehound so violently 
that boxes carried in them were shaken out and bread shelves 




tumbled down and eggs broken, and automobiles passing over 
it jolted so as to cause their occupants to cry out (Reo., 12, 
13, 15, 16, 17). Those who knew of the trench avoided it 
only by driving to the extreme west side of the street (Rec 
12, 14, 15). V ’’ 

About two weeks before the accident, witness Cook (Rec., 
15) called the attention of a police officer on the beat in 
which the trench was, to the condition of the trench. 

ARGUMENT. 

Counsel foi appellant has abandoned his assignments of 
error 2. 3. and 4. 


Appellant contends that a verdict should have been 
directed for defendant. 

I he case is here upon the same evidence that was pre¬ 
sented upon the first trial, supplemented by the testimony 
°f James Rarton Cook (Rec., 14). Frank W. Hough (Rec., 
16). and Dr. Firsehkorn (Rec., 12). The testimony of these 
witnesses is cumulative only; hence, if the case should have 
none to the jury on the first trial, it follows that it should 
have been submitted to them upon the second trial. Rut 
even if this court had not already decided that the evidence 
on the former trial was sufficient to take the case to the jury 
on the question whether the dangerous condition of the 
trench caused Rurke’s death, we submit that appellant’s con¬ 
tention is not well founded. We contend that that question 
is not open, but if it is, that same evidence, supplemented 
as above stated, is sufficient to take the case to the jury and 
to sustain its verdict. 

As the case had been through this court before the last 
trial, the law was predetermined and the case was tried in 
the 1 i<rht of this court’s decision (42 App. D. C., 438). Ap¬ 
pellant's counsel argues that Rurke’s death mav have been 




(*<Hisod l>v his foot being caught in the chain gear of the truck, 
which was throe inches below the body of the truck and one 
inch hack from the outer face of the side of the body. 

There was nothing in the first trial about this chain, hut 
the present record contains nothing to justify any douht 
that Burke came to his death by the jar to the truck as it 
passed the trench. Counsel, so far as the evidence shows, had 
as well contend that Burke came in contact with the wheel 
or that he fell liecause of apoplexy, as to contend that he 
did not fall because of the trench. If he had been caught 
in the chain Ik* would have been bruised about the legs and 
mangled and thrown under t*he truck. 

Counsel’s unique argument that had Burke fallen from 
the shock of striking the trench he would have landed within 
four or fi\e foot of the trench ignores every law of physics 
except the one he cites, as well as the probabilities of the case. 
From the tcstimonu it is clear that the truck struck the 
trench and Burke was thrown off (Boo.. 8. 10. 22). Tt is 
not remarkable that he should fall 85 or 40 feet from the 
trench. The truck was going 22 feet a second. This was the 
speed at which Burke was moving by reason of the truck’s 
momentum. To this speed must he added the force of the 
rebound of the truck, if he was thrown by the rebound, as 
seems to be the most reasonable view from the evidence. 
These two forces might well have carried him some distance 
after he actually left the vehicle. But. without knowing the 
exact spot where his body left the truck, it is idle for counsel 
to speculate about its speed after leaving the truck. And 
whether it was the direct jolt when the truck struck the 
trench or the rebound as it left it that threw Burke, is im¬ 
material. The question whether Burke’s death was caused 
by a dangerous depression was for the jury and it was fairly 
submitted to them by the sixth prayer of defendant, and the 
court’s general charge fRec.. 20). 

The jury found that be came to his death because of a 
“dangerous depression.” thereby, necessarily, rejecting the 
speculation that it might have been caused by the chain, and 
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leaving the hare question, already answered in the affirma¬ 
tive hv this court: “Is the evidence sufficient to sustain a 

v 

finding that this man's death was caused by a dangerous de¬ 
pression in the highway?” 

Counsel for defendant emphasizes Kauffman’s estimate of 
the time between passing the trench and the appearance of 
Burke’s shadow. Tt is apparent that this estimate was a mere 
figure of speech. If it had l>een three or four seconds, Burke 
would have landed (>f> or 88 feet from the trench, even if. he 
fell immediately to the ground, and further away if he was 
impelled by the rebound. 

Counsel remarks that the injury suggests a throw with 
considerable “force” behind it. Tt does. The force was that 
applied by a forward momentum of 2*2 feet per second, plus 
the force of the rebound. 

Tt is useless to speculate as to what would have happened 
had Burke been caught in the chain ; first, because he was not 
so caught, and. second, because we cannot guess what other 
things might have followed such an entanglement. Kauff¬ 
man says (Bee., 10) that “when they struck the ditch he 
* * * saw a shadow pass in the sun and turned quickly 

that way and said. Mr. Burke fell,” and after they had 
passed over the trench “and had gone some feet” he “saw 
the shadow” and that “they hadn’t gone very far. not more 
than four or five feet from the trench, when he first saw the 
shadow that seemed to indicate that something was falling.” 
It follows from the last expression that Burke was falling 
very shortly after the truck passed the trench. This har¬ 
monizes with the distance his body would probably go con¬ 
sidering the momentum of the machine and the natural re¬ 
sistance he would make by clinging or otherwise. 





Cases cited by appellant under his proposition “A” in 

support of his position that plaintiff did not maintain her 

case, and there should have been a directed verdict for 
defendant. 


These eases announce only the familiar doctrine of the 
burden of proof. In the ca.se of Midland Railway vs. Brom- 
l<y. 1. B., 372. the plaintiff failed to prove that the port¬ 

manteau was lost l>v defendant. When last seen by plaintiff 
it was about to he delivered to the other line. The court says: 
" 1 l "‘ n ‘ ' vas - however, no evidence at all of a failure to de¬ 
liver to the Bristol and Exeter Railway.” This ease may 
have been decided wrongly, on the theory that the burden 
was not on defendant to show such delivery, but that point 
has n<> hearing hero. 

In the ease of Cotton vs. Wood, 8 0. R. N. S. 5dS. the 
tiling which occasioned the injury was not in douht, hut the 
< arc ot plaintiff on the one side and the negligence of de¬ 
fendant on the other. The court used the language quoted 
hv appellant, it is true; and in the case at har the trial judge 
did practically the same. He instructed the jury as fol¬ 
lows: -If you feel that the evidence is evenly balanced or 
if you feel that the plaintiff has not established the facts in 
the case hv which she can recover, by a preponderance of the 
evidence, you will find for the defendant.” Twelve men 
whose attention was drawn to this point found the evidence 
not evenly balanced. 

In I he ease of Harford Co. vs. Wise. To Md„ 38. the court 
announced the same doctrine and nothing more. There is 
not a scintilla of proof to counterbalance the proof that 

Burke was thrown by the contact of the vehicle with the 
ditch. 

Barnard (miscited Barton) vs. Railroad Company. 60 
Md.. ooo: In this case Barnard was found dead on the rail¬ 
road track. There was no evidence as to how he met his 
death. 

In Smith i s. Rank, 99 ^Vlass., 60o, the bailment 


was 



gratuitous, and the evidence furnished by plaintiff showed 
“no proof of negligence, except that which results by infer¬ 
ence from the fact of loss,” which the court held, under the 
circumstances of a gratuitous bailment, insufficient. 

Marble ns. Citv of Worcester. 4 (irav, 395: 

In that case the collision occurred some distance from the 
obstruct ion which frightened the horse, and on another 
street. The court said that the obstruction was not closely 

c/ 

enough connected with the damage; that the city could not 
he held for the accidental movements of a runaway horse 

C/ 

in a part of the city remote from the obstruction. 

Wintuska vs. Railroad, *20 8. W., 819: 

This case appellant's counsel thinks is conclusive of the 
case at bar. Examination of it shows that it is much like 
the case of Barnard vs. Railroad, supra. There was no evi¬ 
dence at all that the deceased came to his death bv reason 

« 

of the negligence of defendant. In the case at bar we have 
the trench, the shock, and Burke in the act of falling in 
immediate sequence, and nothing contra. 

Comment upon the other cases cited by appellant to sup¬ 
port his present proposition is useless, because those cases 
are inapplicable to this case. This case is now governed by 
the court's decision when it was here before. 

In Chesapeake Beach Railway Co. vs. Brez, 39 App. 1). C., 
59, the second count of the declaration charged that by 
reason of a cross-beam, or some other object forming a part 
of the covering of the way, l>eing negligently fastened, it 
fell and struck the deceased. The evidence that a piece of 
timber or a lx>lt fell and struck Brez was less strong than the 
evidence here that the jar caused Burke’s fall. In fhe Brez 
case two witnesses testified to seeing a flash of some kind, 
which appeared to be something falling. The trial justice 
permitted the case to go to the jury, and they found, in 
effect, that some part of the overhead structure—a piece 
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->f l-eani or a bolt, or whatever else it might be- -was long. 
ened. and tailing struck the deceased, causing him to fall 

, " hls a,ul protrude liis laxly far enough to strike 

tbe post which crushed his skull and dragged him from 
tlie car. 

In that case the court said, citing the authority of other 
cases : 


I lie provinces of 1 he court and jurv in the Fed- 
cial judiciary system are separate and' distinct, and 
Hse line of division I etween them must 1* carefully 
o pened. 1 he ascertainment of this houndarv is 

I; "'' 1 <I,Hi( : ult . v 1 in « Particular case, and 

. K ‘ n ,Ik ‘ difficulty arises douhts should he resolved 
n< taxor ot trial hy jury, which is the constitutional 
!* * * exoI *y suitor in the courts of common law. 

and the court is never justified in directing 
a y rdlet. except in eases where, conceding the cre<F 
i iility o< the witnesses, and giving full effect to 
< vuy legitimate inference that nmv lie deduced from 
tfuar testimony, it U nevertheless plain that the 
p.ulx has not, made out a ease sufficient in law to 

* n, 'J 1 * ll i ,n U \ A {,n<1 judgment thereon. 

h In other words. it is only where all reason- 

:l r n,rn (im draw hut one inference from the facts 
that the question is one of law for the court.” 

I his court then continues: 

"Applying these principles to the evidence we 
are of the opinion that the court did not err in S ul> 
, «. , t:m^ the issue to the jury. The death of the 
plaintiff s intestate may be accounted for b,j Uro 
inference, from all of the facts given in evidence. 

lie IS f iat, hy unnecessary exposure, his head came 
in contact with a post some IS inches from the side 
°! tbe car; the other that he was struck hv some 
j.iere of the .-u^rstmeture falling therefrom.' which 

knocked him down and caused Ids head to come in 
contact with the post.” 


I 


i 
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Appellant’s Point “b.” 

Appellant’s Point "b" is predicated on the theory that 
Burke’s foot caught in the chain. There is no evidence to 
that effect; hence his proposition of law is inapplicable. 


Appellant’s Point “c.” 

Appellant's Point “ c ” is predicated upon contributory 
negligence by Burke arising out of the same facts proven in 
the first trial of the case. In disposing of that contention 
when this case was here before (4*2 App. I). C., 438), this 
court said that the question of his contributory negligence 
was for the jury. The charge of the trial judge instructed 
the jury that they should find for the defendant if they 
found Burke “was not exercising such care for his own safety 
as a reasonably prudent and careful man should have exer¬ 
cised under the circumstances." There was no objection by 
defendant to this obviously correct proposition. 


Appellant’s Proposition V. 

It is contended that appellant was prejudiced by the ad¬ 
mission of the testimony of Dr. Firschkorn as to the condi¬ 
tion of the trench on the east side of the street. It will be 
noted that this depression was caused by a trench which ex¬ 
tended from the east curb to within four feet of the west 
curb—practically clear across the street. (Testimony of 
\Y. A. Connellee, Pec., p. 15, and others.) Dr. Firschkorn 
went along Twelfth street from six to twelve times daily. 
He was familiar with the trench. Counsel objected to his 
testimony as to the effect upon his automobile of the trench 
on the east side, and the trial judge, before overruling the 
objection, said: > 

“As I understand the testimony of this witness the 
ditch he struck going north on the east side of the 
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street was in a certain condition; that that ditch ex¬ 
tended beyond the center of the street, which would 
bring it to the west side, and that the ditch was in 
substantially the same condition, so far as he saw, 
on the west side of the center of the street. Is that 
right?’’ (to the witness), to which the witness re¬ 
plied, “That is right.” 


If the trench was one trench and its condition was the 
same on the east and west sides of the street, the evidence 
could not have been inadmissible. 


Kxamining the authorities cited by appellant: 

*2 Klliott on Hoads and Streets, sec. 115b, states that “evi¬ 
dence that oth( r sidewalks in the neighborhood were out of 
repair is generally inadmissible/ but cites in a note \\ illiams 
t's. City of Lansing, 152 Mich., 169, which cites Campbell 
r*. City of Kalamazoo, SO Mich.. 655. The latter case is to 
the effect that where the defects are one, the whole situation 


mav be shown. 


Ihindas r.s*. Laming. L» Am. St. Hep., 4o< . 

There the plaintiff was allowed to show the condition of a 
sidewalk “a block or more each way from the cross walk 
on Butler street.” where the accident happened. This was 
held error. 


Streator rs. Hamilton. 49 Ills. App., 449: 

Plaintiff caught her heel in a sappy place in a sidewalk. 
Plaintiff was allowed to show the condition of the walk for 
a distance of “about two blocks.” The court said: “We are 
unable to see how the existence of a hole, or broken or loose 
board, in another place would afford information to the de¬ 
fendant that the plank in question was in the condition 

shown by the evidence.” 

We submit that the condition of the street on the east 
side was admissible also as bringing to the notice of defend¬ 
ant the condition of the same trench on the west of the 

center of the street. 
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Buggies vs. The Town of Nevada, 03 la., 185: 

1 he attempt- there was to sustain a question eliciting the 
condition of a sidewalk in the “locality” of the injury. 
1 his was held too indefinite, and, if referring to a place in 
the sidewalk twenty-five or fiftv feet distant, not conveving 
notice of the defect which caused the injury, which was a 
hidden defect. The constructive notice which this evidence 
was meant to impute was not notice. “We do not think it 
(the town) should be charged with constructive notice of 
the defect.” by the condition of the sidewalk elsewhere. 

Bowles vs. Kansas City, 51 Mo. App., 41(5. It is 
necessary only to quote from the syllabus: 

“Tn an action for personal injuries from defective 
sidewalk the evidence should be confined to the place 

of and the immediate vieinitv of the accident.” 

* * * 

Ilvatt rs. Village of Rondout, 44 Barb., 385. 

We quote the syllabus in this case: 

“The defendants cannot be allowed to prove that 
the condition of the highway in question was worse 
in some other [daces, and especially in those portions 
out of the village bounds, than it was at the place of 
the injury.” 

Appellant’s further objection that appellee was relying 
upon a particular defect, specifically described, and appellant 
was therefore misled, is answered by the reasoning of Camp¬ 
bell vs. City of Kalamazoo, supra. There it was said: 

“The next ground of error relates to evidence 
which was admitted to show the condition of the 
walk in front of Mr. Stone’s premises. The defend¬ 
ant- claimed that proof should have been confined to 
showing the condition of the particular place where 
the accident occurred. The plaintiff’s declaration 
charges the negligence of the defendant in that it 
wrongfully and negligently allowed said sidewalk 




and particularly ‘that portion of said sidewalk ad¬ 
jacent to the premises of F. S. Stone to become and 
remain out of repair.’ ” etc. 

The court continues: 

“It will !>e seen by this extract from the declara¬ 
tion that the negligence of the defendant was alleged 
to consist in the fact that the entire sidewalk in front 
of the premises in question was old and out of repair, 
and no attempt was made in the declaration to point 
out the specific defect which was claimed to have 
caused the injury. * * * When an entire piece 

of sidewalk in front of a particular lot is out of re¬ 
pair. and. by reason of its age and decayed condition, 
is no longer safe or fit for use, it might he difficult, 
"here many planks are loose and decayed, for a 
plaintiff to point out a particular one over which she 
stumbled and fell. The evidence ofTered by the 
plaintiff supported the declaration upon this point, 
and was not disputed. It appeared, without contro¬ 
versy, that the walk in question was generally out of 
repair. * * * e think such testimony was 

competent for two purposes: 

“1. It showed the negligence of the defendant as 
charged in the declaration. 

r\ ^ tended to show notice to defendant of the 
condition of the walk.” 

In the case at hnr the declaration was that defendant per¬ 
mitted a dangerous trench “in this that across said highway 
or street, in the county aforesaid, between Franklin street 
and Girard street, in the immediate vicinity of two new 
houses known and numbered as 2815 and 2817 Twelfth 
street northeast, there was a certain dangerous depression 
of the width of. to wit. two feet, nine inches, and the depth 
of. to wit. two and one-half inches, caused by a sink in the 
surface of a trench which had been, prior to the date afore¬ 
said. opened across said highway.” and plaintiff’s intestate, 
“while being driven along and over said street in an automo¬ 
bile at the place aforesaid.” etc. 

The declaration here is general, in alleging the depression 


in a trench opened across said highway, and in that it does 
not limit the accident to any particular point in the said 
trench. Defendant conld not have been misled by anything 
in the pleadings. If the pleadings were not specific, defend¬ 
ant should have demurred. 

Campbell vs. City of Kalamazoo, supra. 

Appellant’s Proposition VI. 

James Barton Cook’s testimony was admissible. Tie testi¬ 
fied that while lie did not remember the date of the acci¬ 
dent, he did “remember that the hole was there when the 
accident happened.” Any testimony about the trench prior 
to the accident was competent, as bringing home to defend¬ 
ant notice of the condition of the street. 

We submit that the judgment should he affirmed. 

W. W. MILLAN, 

R. E. L. SMITH, 

'Attorneys for Appellee. 
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